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WORKMEN'S COMPENSATION DISTRICTS. 



District No. X. Philadelphia, Bucks, Chester, Delaware and Mont- 
gomery Counties. Referees: W. B. Scott, George 
C. Klauder, North American Building, Broad and 
Sansom Streets, Philadelphia. 

District No. 2. Berks, Schuylkill, Lehigh, Carbon and Northampton 
Counties. Referee: Thomas C. Seidel, Ulmer Build- 
ing, 207 North Center Street, Pottsville. 

District No. 3. Lackawanna, Luzerne, Wayne, Susquehanna, Pike, 
Monroe and Wyoming Counties. Referee: George 
W. Beemer, Union National Bank Building, Lacka- 
wanna and Washington Avenues, Scranton. 

District No. 4. Lebanon, Dauphin, Lancaster, York, Adams, Frank- 
lin, Cumberland, Juniata, Perry and Pulton Coun- 
ties. Referee: Chester W. Cummings, Woolworth 
Building, Grant and Queen Streets, Lancaster. 

District No. 5. Montour, Columbia, Sullivan, Bradford, Potter, 
Tioga, Northumberland, Lycoming, Union, Snyder, 
Miflain, Clinton, Centre and Cameron Counties. 
Referee: W. W. Champion, First National Bank 
Building, 21 West Third Street, Williamsport. 

District No. 6. Huntingdon, Bedford, Somerset, Blair, Cambria, 
Indiana, Jefferson and Clearfield Counties. Referee: 
Jaccyb Suyder, Commerce Building, 1434 36 Eleventh 
Avenue, Altoona. 

District No. 7. Erie, Warren, Mercer, Crawford, McKean, Elk, For- 
est, Clarion, Venango and Armstrong Counties. 
Referee: G. Scott Smith, 216-20 Second Street, 
Warren. 

District No. 8. Allegheny, Fayette, Westmoreland, Greene, Butler, 
Lawrence, Washington and Beaver Counties. 
Referees : Thomas J. Dunn, L. E. Christley, Hartje 
Building, Wood Street and First Avenue, Pitts- 
burgh. 
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Thi.^ volume contains the official reports of all cases de- 
cided by the Workmen's Compensation Board of Penn- 
sylvania from January 1, 1916 to December 31, 1916, 
inclusive. 
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DECISIONS OF THE BOARD. 



Ward V. Estate of Wm. Thompson. 

(2 Dept. Reports 507). 

Coune of employment— Employe injured ouUide of employer* a premisei. 

When an employe lias left his employer's premises to attend to business of his 
own, and is injured while absent on such business^ his claim for compensation 
will be disallowed. 



OPINION BY MAOKBY— Chairman— March 7, 1916. 

This case came before the Board on a petition to it to determine 
the compensation due to the claimant under facts agreed upon by 
him and the defendant, through its insurer, the Aetna Life Insurance 
Company. 

It is agreed that the claimant, Ephraim Ward, was employed as 
a janitor in charge of an office building, 1300 Walnut Street, Phila- 
delphia, owned by the estate of William Thompson, deceased, and 
managed by the real estate firm of Mears & Brown. In addition 
to the services rendered to the estate as janitor of the office building 
in question the deceased also acted as caretaker or janitor of the 
rooms of the Yachtmen\s Olub, which were located in the same build- 
ing. His work for the Thompson estate usually ended at 6 o'clock. 
His work for the Yachtmen's Club required him to be in the building 
during the evening. On January 7, 1916, a little before 6 o'clock 
P. M., the claimant, having finished his work as janitor of the office 
building, left the building in order to go to his home for dinner, 
intending to return to take up his duties for the Yachtmen's Club. 
On his way home, he was struck by a wagon while crossing Broad 
Street where it intersects Spruce Street. 

The only question in the case is whether the claimant's injuries 
were received "in the course of his employment," as defined in Section 
301 of the Workmen's Compensation Act of 1915. 

Prom the facts agreed upon, it appears that the injury to the 
employe was not received in the course of his employment, as defined 
in the Act. He was not "actually engaged in the furtherance of 
his employer's business," but was going to his home, not upon an 
errand of his employer, but for his own personal purpose of getting 
dinner ; neither was his injury sustained by him upon the "premises 
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occupied by or under the control of the employer/' but upon the 
public highways, over which his employer had no control and upon 
which no business of the employer was being carried on. 
Therefore, the claim for compensation is disallowed. 



Euddick v. Jones & Laughlin Steel Co. 
(2 -Dept. Reports 508). 

Medical, surgical and hospital services— Dental services. 

An employe who receives an injury in the course of his employment which re- 
quires the services of a dentist, is entitled to such services at the expense of his em- 
ployer during the first fourteen days after disability begins. 



OPINION BY MACKEY— Chairman--March 16, 1916. 

This case was presented to the Board upon facts agreed upon by 
the parties, together with findings of Thomas J. Dunn, Referee, Dis- 
trict No. 8, Pittsburgh, upon evidence taken at a hearing held 
by him, which both parties accepted as facts agreed upon by them. 

It appeared that the claimant, while in the course of his employ- 
ment with the defendant, was struck by a swinging chain and thrown 
down upon a steel billet, suffering a contusion of his upper lip, which 
caused the loss of two front teeth. The claimant expended the 
sum of $20 in having a dentist put in two false teeth and other neces- 
sary dental work. 

The sole question in the case is whether the services of a dentist 
are to be considered as surgical or medical services within the meaning 
of Section 306- (e), which requires the employer to furnish surgical, 
medical and hospital services to the injured employe during the first 
fourteen days aft^r disability begins. 

The term "medical, surgical and hospital services" includes all 
.services necessary to repair a physical injury caused by an accident 
received by an employe in the course of his employment, whether 
rendered by a physician, surgeon or dentist, and the Board, there- 
fore awards to the claimant the sum of $20 paid by him for necessary 
dental services. 
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Bechtel v. Bodenstein & Kuemmerle, Inc. 

(2 Dept. Reports 589). 

Medical, surgical and hospital services— When such services are to he furnished hy 

employer, 

A claimant Injured In the course of his employment Is entitled to medical 
and surgical services for a period of fourteen days from the date of the begin- 
ning of disability and not from the date of the accident. 

Compensation — B'wms paid in excess of payments required t>y the Act can- 
not he credited against payments due thereon. 

Where an employe has received full wages from his employer during part 
of the time during which he was disabled, and such wages exceed 
in amount the compensation that could have been claimed during the time 
the wages were paid, such excess over the compensation due cannot be credited 
on future compensation, nor in satisfaction thereof, nor on account of the 
cost of medical and surgical services rendered. 



OPINION BY THE BOARD— March 29, 1916. 

This case came before the Board on a petition to it to determine 
the compensation due to the claimant under facts agreed upon by him 
and the defendant. 

The material facts agreed upon are that the claimant, a working 
foreman employed in the chair factory of the defendant, ran a small 
splinter in the second finger of his right hand while sand-papering 
the arm of a chair on January 20, 1916. The splinter was at once 
pulled out. No discomfort was felt and the claimant proceeded with 
his work and made no report to the office. 

On the 2nd of February, the claimant noticed a slight swelling of 
the wound and reported it to the office. The defendant advised him 
to see his own physician, Dr. Tomlinson, which he did; the first visit 
being made on the night of February 2, 1916. 

A second visit to Dr. Tomlinson was made on the 3rd of February, 
and on the 4th of February the claimant reported for work but the 
pain caused him to leave work at 12 o'clock, noon. Necessary 
medical services were rendered by Dr. Tomlinson until March 14, 
the day of the petition, and it is agreed that further medical attention 
will be necessary. 

It is further agreed that the medical attention furnished on Febru- 
ary 2 and 3 cost f 3 and that the medical attendance during the 
p>eriod, February 4-17, inclusive, cost $21. 

It is further agreed that the claimant was disabled from perform- 
ing his ordinary duties by his injury since February 4 but had been. 
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for a time not stated, calling every day at the defendant's plant 
for two or three hours a day and had during these visits given such 
directions to his co-workers as he had been accustomed to do before 
his injury and that the value of his services so rendered is |3 per 
week. 

It is also agreed that his regular weekly wage had been ?15 a 
week and that he has been paid continuously since the time of the 
accident f 15, the same amount as he would have received as wages 
had he not been injured. 

The questions raised by his petition are: 

1 — Whether the employer is required to furnish medical attendance 
to the claimant and if so between what dates. 

2 — The amount of compensation due the claimant. 

3 — ^Whether the fact that the defendant had continued to pay 
plaintiff a sum equivalent to his full wages, pending the determina- 
tion of the plaintiff's right to compensation had altered or affected 
the latter^s rights under the Compensation Act. 

Under the facts agreed upon, the claimant became disabled within 
the meaning of the Act on February 4 and was entitled to compensa- 
tion after his disability had continued fourteen days so that his right 
to compensation began on February 18. 

The employer's obligation to furnish medical attendance began on 
February 4 and continued for fourteen days or until the expiration of 
the 17th of February. 

For so long a time as he rendered no service to his employer th,e 
claimant is entitled to one-half of the wages paid him before the 
accident or $7.50 per week. 

From the time when he rendered services worth f3 a week he is 
entitled to one-half of the difference between his then earning power 
as determined by the value of the services so rendered and his full 
wages, and this difference being |12 he is entitled to $6 a week for so 
long as he continues to render such services. 

The amount of money paid him by his employer shall be credited 
against the compensation due from the employer for the periods dur- 
ing which he has been so paid by the employer and as the amount so 
paid by the employer exceeds the amount to which the claimant was 
entitled as compensation, the liability of the employer for compen- 
sation during this period has therefore been discharged. 

The Board orders that the defendant shall pay the cost of medi- 
cal attendance rendered to the claimant from -February 4 to 17 in- 
clusive, which is agreed to have cost $21. 
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The claimant is awarded compensatian at the rate of $6 per week 
beginning March 14 to be paid so long as his disability remains as 
agreed upon in the petition. 

No award is made for compensation accruing up to the date of the 
agreement as the payments made by the employer to the employe 
have exceeded the amount to which he was then entitled as compen- 
sation. , 



Maulf all;, t;. Brunner. 
(2 Dept. Reports 641). 

Evidence—Rejection of competent evidence hy Referee— Hearing de novo. 

If a Referee at the hearing of a claim for compensation refuses to receive evidence 
of a material fact, the Board will grant a heraing de novo. 



OPINION BY THE BOARD— March 29, 1916. 

This is an appeal taken by the defendant from an award rendered 
in favor of the claimant by E. JC. Say lor, Referee. 

The appeal was taken on the grounds: First: That upon the facts 
found by the Referee, his award was not in accordance with the 
provisions of the Workmen's Compensation Act of 1915. 

Second: On the ground that the findings of fact were not sup- 
ported by the evidence. 

Third: That the Referee erred in rejecting certain evidence offered 
on behalf of the defendant. 

The claimant is the widow of Noah Maulfair, who was employed 
in the grocery store of the defendant and who was run down by an 
automobile and killed upon one of the streets of Harrisburg two 
squares from the residence of a Dr. Rahter to whom he had just before 
delivered some butterine which had been bought from the defend- 
ant. 

The defendant contended that at the time of the accident, Maulfair 
was not in the course of his employment, inasmuch as he had ceased 
to act in the furtherance of his employer's business from the moment 
that he had delivered the butterine. 

In support of this contention, the defendant offered to prove by 
Jos. M. Lentz and by the son of the defendant that the deceased 
had made statements to them to the effect that he intended to go 
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on purely personal business of his own to a wholesale grocery store, 
the purpose of this evidence being to show that Maulfair on leaving 
Dr. Rahter's house was engaged upon a personal errand of his own 
and was not acting in furtiierance of his employer's business or 
affairs. 

The Board is of the opinion that the Referee erred in rejecting 
the evidence offered by the defendant. This evidence "would have 
been admissable in action of law under the technical rules of evidence 
in force therein, see Hughes v. Delaware & Hudson Canal Co., 
176 Pa., 254; Commonwealth v. Trefelhen 157 Mass. 810 180; Mutual 
Life Ins. Co. v. Hillman 145 U. S. 285; and Hunter v. State 40 N. J. 
L. 495. But even had this evidence been inadmissable under the 
technical rules of evidence in force in proceedings before courts of 
law. Section 428 of Workmen's Compensation Act of 1915, spe- 
cifically provides that "neither the Board nor any Referee shall be 
bound by the technical rules of evidence in conducting any hearing 
or investigation," and Rule 1, page 10, Bulletin No. 2 of the Pennsyl- 
vania Workmen's Compensation Board provides that: 

"The statement of any person, having personal knowledge of any 
material fact, who is dead or whose testimony before a Referee or by 
deposition cannot be conveniently obtained, may be received in evi- 
dence of the. circumstances, under which it was made, are such as to 
convince the Referee that it is trustworthy." 

The evidence offered was clearly admissable, not only under the 
"technical rules of evidence," but also under the above quoted ruling 
of the Board. 

The Board therefore grants to the appellant a hearing of the case 
de novo before it. 



Maulfair v. Brunner. 

(2 Dept. Reports 1234.) 

Course of employment-— Employe injured outside of employer's premises— Burden 
of proof of departure from line of duty, 

A grocery clerk delivered some butterine to a customer after the store had been 
dosed for the day. A few minutes after 'leaving the residence of the customer 
he was run down and killed by an automobile at a place where he could have been 
either on his way to take a street car to return to his home, or to see a lawyer about 
the coUection of a biU due his employer. Held, that the presumption that the relation 
of employer and employe continued after the deceased had left the customer's door 
had not been successfully rebutted, and that the employe was engaged in the 
course of his employment when kiUed. 



Digitized by 



Google 



23 

Course of employment— Clerk delivering goods after husinesi hours. 

If a grocer's derk delivers an order for his employer after the store has closed 
for the day, there is a presumption that the relationship of employer and em- 
ploye continues after the order has actually been delivered, and probably until the 
employe reaches his home, unless diverted by purely personal business or affairs. 



OPINION BY COMMISSIONER LEECH.— June 16, 1916. 

This case comes up for a hearing' de fuwo, on an appeal by the 
defendant from an award in favor of the claimant by E. K. Saylor, 
Referee of the Fourth District. 

There is but a single question of fact to be determined, namely: 
Was the injury which caused the death of Noah Maulfair, husband 
of the claimant, the result of an accident sustained in the course of 
his employment or while he was actually engaged in the furtherance 
of the business or affairs of his employer, S. A. Brunner? 

Whilst the proceedings in this case have been long drawn out, 
fortunately both sides agree that Maulfair was in the employment 
of Brunner until the moment he left the office of Dr. Rahter, after 
delivering butterine, and the dispute is, therefore, confined to what 
actually occurred during the next few moments required by Maulfair 
to go from Dr. Rahter's to the place where he was struck by an 
automobile, a distance of about two squares. 

Did the relation of employer and employe change after Maulfair 
left Dr. Rahter's office? The presumption is that the relation would 
continue, which presumption should stand unless successfully re- 
butted by competent evidence. 

If, when he left Dr. Rahter's office, Maulfaw* was bent on personal 
private business or pleasure, this claim must be disallowed. If he 
was simply on his way home after x>erforming this errand, or on his 
way to see about tiie collection of a bill due his employer, then the 
claim must be sustained. 

The theory of the defendant that the deceased on his way to the 
wholesale store of Evans-Burtnett Co. to purchase some goods for 
a friend who was about to open up a store, and the testimony in sup- 
port thereof, does not impress the Board for several reasons: (1) 
The wholesale store was on the same side of Second Street as Dr. 
Rahter's office, and Maulfair had crossed the street from the side 
on which the store was located to the opposite side when struck by 
the automobile; (2) He must have known that the wholesale store 
was closed at that hour, and (3) The lease for the room in which 
the proposed store was to have been conducted had not been con- 
cluded. 
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In support of the theory of the claimant that Maulf air, at the time 
he was struck, was either on his way to get a street car to his home 
or on the way to see Lawyer Bowman about the collection of a bill 
due his employer, two witnesses testified that the deceased said to 
them a short time before he met with the accident that he was going 
down town to deliver the butterine and to see about the collection 
of an account due Brunner, and one of these witnesses stated 
that he said he was going to see Attorney Bowman whose office 
is on Third Street between Market and Walnut about collecting a 
bill. 

In addition to the testimony of these two witnesses, Rev. O. P. 
Schaum, the pastor of the deceased, testified that Maulfair had 
sent for him after the accident, and that he saw Maulfaiir in the 
hospital about 8 o'clock in the evening Which was a few minutes 
after he had been struck, and that he was able to talk intelligently, 
and that the first thing he said was : "That he had gone down town to 
deliver butterine for Brunner and collect a bill, that he was 
anxious to get home as soon as possible." In addition to tie testi- 
mony of three witnesses, a Mr. Burtnett, a member of the wholesale 
firm of Evans-Burtnett Co., testified that Maulfair had called on him 
some time previously to make arrangements for getting goods for 
Brunner whose credit was not good, and that Maulfair had given 
his own personal guarantee, that the bills would be paid inside 
of fifteen days. This fact furnishes the motive and explains why 
Maulfair was interesting himself in collecting an account due 
Brunner. 

In addition to this there was found among the papers on his person 
when taken to the hospital a bill against a Mrs. Bennett for $31.27 
which was over due and had not been paid. 

The place where the accident occurred is in the direct route from 
Dr. Bahter's to the office of Lawyer Bowman, and it also is in the 
course of one of three routes, any one of which Maulfair might have 
chosen to return to his home. The preponderance of the evidence 
8upiK)rts the theory of the claimant in this case. 

The Board therefore concludes and finds as a fact that Noah Maul- 
fair was in the course of his employment and actually engaged in 
the furtherance of the business or affairs of his employer, S. A. 
Brunner, at the time he met with the accident which caused his death, 
and that his average weekly wages at that time were f 9 per week, 
and that f 108 were spent for his funeral expenses, and that the 
claimant, Anna Maulfair, his widow, is the only dependent entitled 
to comi)ensation, and therefore makes the following 
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AWARD. 



The claimant is awarded f 4 per week as compensation for a period 
of 300 weeks from January 20, 1916, also the sum of JlOO for funeral 
expenses, the defendant to pay all proper costs. 



Preston v. Hulbert & Thompson. 
(2 Dept. Reports 588). 

Course of employment— Employe injured outside of employer's premises. 

When an employe has left his employer's premises to attend to business of hit 
own, and is injured while absent on such business, his claim for compensation will 
be disallowed. 



OPINION BY THE BOARD.— March 30, 1916. 

This case came before the Board on a i)etition to it to determine 
compensation due to the claimant under facts agreed upon by him 
and the defendant. The facts agreed upon were substantially as fol- 
lows: 

Claimant was continuously employed by the defendant until the 
date of the accident. He slept at the stables of the defendant and 
took his meals at a nearby restaurant. On February 28, 1916, after 
a part of his morning's work was done the claimant left the stable and 
started for the restaurant to get his breakfast and when but a short 
distance from the stable he slipped on the icy pavement and fell, 
sustaining a fracture of his right wrist. At the time the claimant 
was injured, he was not in the course of his employment as defined in 
Section 301 of the Compensatio'Q Act. He was not injured upon the 
employer's premises, nor was he at the time of the accident engaged 
in the furtherance of the employer's business. 

This case is ruled by the case Wahr v. Estate of Wm. Thomp- 
son decided by us on March 27, 1916. 2 Dept. Reports of Penna., 
509, see also McKrill v. Howard and Jones, 2 Butterworth's Work- 
men's Compensation Cases 460 and Gilbert v. S. S. Nizam L. R. 
1910—2 K. B. 555, 3 Butterworth's Workmen's Compensation Cafies 
455. 

Therefore, the claim for compensation is disallowed. 
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Pressor v. William Wharton, Jr., & Co. 
(2 Dept. Reports 689). 

Compensation— Not due to children over sixteen years of age, though dependent. 

Children over the age of sixteen years, although dependent, are not entitled to com- 
pensation. 



OPINION BY MACKEY— Chairman— AprU 7, 1916. 

This case came before the Board on a petition to it to determine 
compensation due under facts agreed upon between the parties. 

The material facts agreed upon are: William Egolf, the father of 
the claimant, was kil^led operatin^g a moulding machine in the 
defendant's employment, February 29, 1916; he left surviving him 
two children, one, the claimant, a married daughter aged thirty years 
and eleven months, with whom her deceased father boarded and to 
whom he paid $5 per week; and a son, married and living apart 
from his father, aged thirty-four. 

The expenses of the last sickness and burial were agreed to be 
|186,43 of which none was paid by the employer. 

There is no doubt that the deceased's death was caused by an 
accident received in the course of his employment with the defendant. 

The only question involved are the right of the two children to 
recover compensation as dependents and the liability of the employer 
to pay the funeral expenses. 

Section 307 provides "that compensation shall be payable under 
this section to ok on account of any child only if and while such 
child is under the age of sixteen." As both children are over the age 
of sixteen, no compensation is payable under this Section to them 
and the claim of Mrs. Prossor for compensation is disallowed. 

As the deceased's death was due to an accident sustained by him 
in the course of his employment with the defendant, the sum of 
?1(H) is awarded to the personal representatives of William Egolf, 
deceased, in payment of the expenses of last sickness and burial 
of William Egolf, deceased. 
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Sawisky v. Kobert H, Foerderer, Inc. 
(2 Dept Reparts 835). 

Injury— Disease contracted in the course of employment — Germ infection. 

No compensation will be awarded where the disability is due to a germ disease 
contracted by the employe while in the course of his employment, when no cut or 
wound is disclosed through which infection might have entered the body, and no 
unusual incident in the course of employment is shown to have occurred. 



OPINION BY COMMISSIONER SCOTT— April 27, 1916. 

The claim for compensation in this case is based upon a statement 
of facts agreed upon by the parties, wherein it appears that the claim- 
ant, Louis Sawisky, for upwards of fifteen years prior to March 
12, 1916, was an employe of the defendant, Robert H. Foerderer, Inc., 
leather manufacturers, that the claimant had worked in the plant 
of the defendant, located at Frankford Creek and Van Dyke Street, 
Philadelphia, up to and including Saturday, March 11, 1916, and that 
on Monday, March 13, 1916, the claimant called upon Dr. Robert 
Gray to consult him about his physical condition. 

Upon report subsequently made by Dr. Gray to the defendant it 
appears that the claimant at the time of the examination, March 
13, 1916, was suffering from anthrax. 

This examination, however, disclosed no evidence of any wound 
or cut upon the person of the claimant nor did the investigation, 
made at this time, discover any unusual incident or occurence that 
had happened to the employe in the course of his employment. The 
claimant also admitted that there had been no wound or other 
unusual incident. 

While compensation has been granted in England and in Massa- 
chusetts, where disability has resulted from disease contracted in 
the course of employment, the Workmen's Compensation Act of 
1915 differs from the English and Massachusetts Acts in that it 
expressly provides in Section 301 "The terms 'injury' and 'per- 
sonal injury' as used in this Act shall be construed to mean only 
violence to the physical structure of the body, and such disease or 
infection as naturally results therefrom." 

• This language excludes the allowance to an employe of compensa- 
tion on account of disease whether by germ infection or otherwise, 
unless such disease naturally results or develops from violence 
to the physical structure of the body of the employe sustained by him 
in the course of his employment. 
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It is a well recognized medical fact that anthrax is a germ disease 
of a highly infectious nature, but as it is agreed that the disease in 
this case did not result from any violence to the physical structure of 
the body of tiie claimant, sustained by him in tiie course of his employ- 
ment, any disability caused is not the subject of compensation under 
the Act and the claim is disallowed. 



Dauer v. The Kosenbaum Co, 
(2 Dept. Reports 836). 

Course of employment— Accident oocuring outside of working hours upon em- 
ployer's premises — Accident not due to condition of premises — Burden of proof. 

If an employe is injured upon the premises of the employer during the lunch hour, 
and it does not affirmatively appear that the injury was due to the condition of the 
premises or the operation of the employer's business thereon, a claim for compensa- 
tion will be disallowed. 



OPINION BY THE BOARD— April 27, 1916. 

Petition to the Board to determine compensation due upon the facts 
agreed upon by the parties. 

The material facts agreed upon are as follows: 

The claimant was employed as a saleswoman by The Rosenbaum 
Company. 

On March 18, 1916, the claimant having eaten her lunch in the lunch 
room of the Rosenbaum Building, the premises on which her em- 
ployer's business is conducted, went upon the roof of this build- 
ing. 

During the summer months, this room was used as a place of 
recreation for employes. There was no express order forbidding 
the use of the roof during the winter months. 

While on the roof, the claimant thought she heard a parade coming 
and went to the edge of the roof to watch it. While doing so, she 
heard the elevator coming up and started running towards it. While 
so running, she fell and bruised her right shoulder and sprained 
her wrist. 

The agreed facts leave it uncertain as to the cause of her fall, it 
being agreed that "she either slipped on some ijce and fell or fainted." 

The sole question involved is whether the claimant was injured 
in the course of her employment as defined in Section 301 of the 
Workmen's Compensation Act of 1915. 
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The claimant was not engaged in the furtherance of her employer'a 
business at the time when she was injured. She is, therefore, not en- 
titled to compensation unless the agreed facts show not only that her 
injury was sustained upon the premises of the employer, her pres- 
ence thereon being required by the nature of her employment, but 
also that the injury was caused by the condition of the premises or 
the operation of the employer's business thereon. 

It is unnecessary to determine whether the claimant's presence 
ui>on the roof was required by the nature of her employment within 
the meaning of Section 301, as the agreed facts leave it uncertain 
whether hOT fall was due to the icy condition of the roof or to her 
fainting. 

The claimant has, therefore, not met the burden of showing affirm- 
atively that her injury was due to the condition of the premises and 
she is therefore not entitled to compensation. 

The claim for compensation is, therefore, disallowed. 



Petersen v. David Lupton's Sons Co. 

(2 Dept. Reports 841) 

Course of employment— Accident occurring outside of working hours upon em- 
ployer's premises— Accident not due to condition of premises— Burden of proof. 

If an employe is injured upon the premises of the employer during the lunoh 
hour, but it does not affirmatively appear that the injury was due to the condition 
of the premises or the operation of the employer's business thereon, a claim for 
compensation will be disallowed. 



OPINION BY MACKEY— Chairman— April 27, 1916. 

The case came before the Board on a petition to detemine compen- 
sation due upon facts agreed upon by the parties. 

The material facts agreed ui>on are as follows: 

The claimant was employed in the defendant's plant at Allegheny 
Avenue and Tulip Street, Philadelphia. 

On February 8, 1916, during the noon hour at 2:20 P. M., the claim- 
ant, who had just eaten his lunch upon his employer's premises, 
filled his pipe with tobacco and struck a match upon the table in 
order to light it. The head of the match flew off upon his burlap 
apron, which had become saturated with oil as a consequence of 
the work which he is required to do in his employment. The match 
ignited his apron inflicting serious bums upon him. 
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The only question in dispute is whether the claimant's injuries 
were sustained in the course of employment as defined in Section 
301 of the Workmen's Compensation Act of 1915. 

As the employe was not engaged in the furtherance of the 
employer's business, but was injured during his lunch hour, he is 
not entitled to recover unless his injuries were sustained upon his 
employer's premises ; his presence there being required by the nature 
of the employment and his injuries being caused by the condition of 
the premises or the operation of his employer's business thereon. 
While the claimant's injuries were sustained upon the employer's 
premises, they were not caused by the condition thereof or by any 
operation of the employer's conduct thereon, and, therefore, the claim- 
ant m not entitled to compensation. 

The claim is, therefore, disallowed. 



Brosy v. Pearlman. 

(2 Dept. Reports 838). 

Course of employment — Injury received on employer's premises — Employees pres- 
ence thereon not required, by nature of his employment. 

An employe who rents a room upon the employer's premises for living purposes 
and is injured upon his employer's premises, during the lunch hour, while returning 
to his work, by reason of the icy condition of a flight of steps, is not entitled to 
compensation . 



OPINION BY THE BOARD— April 27, 1916. 

This case came before the Board on petition to determine the 
comx)ensation due upon facts agreed upon by the parties. The ma- 
terial facts agreed upon are as follows: 

The claimant was employed in May 10, 1916, as a shoemaker in 
defendant's shoe shop, at a wage of $12 a week. When he was 
hired, he expressed a desire to live and board with his employer. 
An agreement was therefore made whereby he was to have a 
room on the premises of the employer and board with her, and was 
to pay $5 a week for such room and board. He was not re- 
quired by the terms of his employment to continue this arrange- 
ment and he was free, whenever he chose, to secure a room and board 
at any other place. This agreement, however, continued down to 
February 7, 1916. On that day, after he had finished work at noon 
he went to the second floor for his dinner. On his return to the shop, 
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he went down a flight of outside steps, which he generally used on his 
way from his room to the shop, and while descending these stairs 
fell, his fall being occasioned by the icy condition of the steps. 
He sustained a fracture of his ribs and was disabled for three 
weeks. 

The sole i)oint in dispute is whether the employe's injuries were 
received while in the course of his employment as defined in Section 
301 of the Compensation Act. 

The claimant was not at the time of the accident engaged in the 
furtherance of the employer's business and, therefore, he is not enti- 
tled to compensation unless his injury was sustained "upon premises 
occupied by or under the control of the employer; his presence thereon 
being required by the nature of his employment" and his injury 
being "caused by the condition of the premises or by the operation 
of the employer's business thereon." While the injury was sustained 
upon the employer's premises, the claimant's presence thereon was 
not required by the nature of his employment, but, on the contrary, 
was by virtue of a contractual arrangement wholly collateral to and 
independent of the contract of employment. 

The claim for compensation is, therefore, disallowed 



Wetzel V. The Kosenbaum Co. 

(2 Dept. Reports 839). 

Injury— Injury to ankle weakened hy previous accident — Physical condition of em- 

ploye prior to accident. 

Where an employe turned her ankle «before entering upon her duties for the day 
and before she reached the premises of her employer, but continued her way to her 
employer's store where she turned her ankle the second time, while in the perform- 
ance of her duties, and thereby became disabled, it was held, that the weakening 
of her ankle by the first accident could not affect her right to claim compensation for 
disability suffered by reason of the second accident. The physical condition of an 
employe, even though recently changed and without the knowledge of the employer, 
cannot change the relationship of employer and employe, so as to enlarge, lessen or 
destroy their rights and liabilities under the Act. 



OPINION BY COMMISSIONER LEECH— April 27, 1916. 

This case comes before the Board for decision upon the following 
statement of facts agreed upon by the parties : 
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On the morning of March 17, 1916, Miss Anna Wetzel left her 
home, 8§ Overbreak Street, North Side, Pittsburgh, on her way 
to the store of The Rosenbaum Companuy, Liberty, Sixth and Penn 
Avenue, where she was employed as saleslady. While walking down 
some steps near her home her right ankle turned, causing only slight 
pain. She continued to the store and started to work without notify- 
ing her employer. About 11 o'clock, the same day she was com- 
pelled to go to the store hospital on account of the pain, where her 
ankle was strapped by the nurse. She returned to her duties and 
about 1 :30 P. M. the same day she again turned her ankle and was 
compelled to discontinue work. 

There were two distinct accidents in this case. The first hap- 
pened to the claimant on her way to work before she had arrived 
on the premises of her employer. She is clearly not entitled to com- 
pensation for any disability arising from this accident as it did not 
occur in the course of her employment. 

The second accident happened to the claimant, while she was em- 
ployer at her work for the defendant, as a result of which she was 
compelled to discontinue her w6rk. It would be idle to theorize as 
to what extent the first accident conduced to bring about the sec- 
ond. The fact that her ankle was weakened by the first accident 
cannot affect her right in this case. 

The physical condition of an employe, even though recently changed 
and without the knowledge of the employer, cannot change the re- 
lationship of employer and employe, so as to enlarge, lessen or destroy 
their rights and liabilities under the Act. This case must either 
stand or fall on the circumstances surrounding the happening of 
the second accident. The claimant was injured on the premises of 
the defendant while engaged at her work for him, and the question 
of her physical condition when she entered upon her duties that day 
is, under all the facts, immaterial. 

It is agreed that the claimant's wages were f 6 a week payable 
weekly and that the duration of her disability is uncertain. The 
claimant is therefore, awarded J5 a week, the minimum compen- 
sation provided by Section 306- (a), payable weekly, beginning 
on March 30, 1916 and continuing so long as the claimant's disability 
continues unchanged. i 
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; Angney v. Gensburg. 

(2 Dept Reports 842). 

Employe— As diatinguished from independent oontractor—Joumevman furnishing 
his own tools and paid hy piece for /o&. 

Where a person is engaged by another, under a temporary contract, to do a 
piece of work which required merely manual labor and the use of such tools and ap- 
pliances as are customarily supplied by similar artisans regularly employed, he is not 
an independent contractor, but an employe, irrespective of the fact that he worked 
for others upon similar terms as opportunity offered, and that the employer did not 
have complete direction and control over the details of such employe's work. The 
fact that the employe owned and used his ovm tools, or that he was paid by the job 
or piece and not by time, does not make him an independent contractor. 



OPINION BY COMMISSIONER LEECH— April 27, 1916. 

Appeal from the award of W. B. Scott, Referee of the First Com- 
pensation District, on the ground that the Referee's finding of 
facts are not supported by the evidence. The "findings of the Referee, 
together with the evidence taken before him, show that the claimant 
was a wall scraper. As such, he was not regularly employed by one 
firm of paper hangers but was doing work for a number of paper 
hangers, who would notify him when his services were required and 
who would pay him for his services by a sum determined by the ex- 
tent of the work done by him. 

The facts show that on several prior occasions the claimant had 
done such work for the defendant, who was a paper hanger, and 
had rendered bills to the defendant, which had been paid by the de- 
fendant. 

On the occasion in question, the defendant sent a postcard to the 
plaintiff requesting him to go to 713 West Girard Avenue to scrape 
the walls of a store and dining room of a Mr. Goldberg, and directed 
him to do any other scraping which the owner might direct him to 
do so, and also told him that he would find the defendant's scaffold 
and paper hangers at Goldberg's store. 

Pursuant to this request, the claimant went to Goldberg's and 
after working one and a half hours, fell from a ladder owned by the 
defendant and broke his wrist. 

The Referee found that the claimant was employed by the defendant 
at the time of his injury and awarded him compensation. 

The defendant brought this appeal on the grounds that the claimant 
was an independent contractor and that the Referee erred in finding 
that he was an employe of the defendant 
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The Board is of the opinion that the findings of the Referee were 
correct and that the claimant was not an independent contractor. 

It is usual for paper hangers in a small way of business not to 
carry in their permanent employment a wall-scraper as there would 
not be sufficient work to keep a man constantly engaged. The prac- 
tice is to call in the services of a workman who makes a specialty of 
wall-scraping. This was the position of the claimant. 

Section 104 of the Act provides that "the term employe" is syn- 
onymous with servant and includes all persons who render services 
to another for a valuable consideration, certain classes being excluded 
within which, it is admitted, the claimant does not fall. 

It is not required that to be an employe the claimant should be 
in the regular or permanent employ of the defendant or that the 
defendant should have had complete direction and contf ol over the 
details of doing his work. The plaintiff was rendering services to 
the defendant in the completion of a piece of work which the de- 
fendant had, as paper hanger, contracted to do for his customer, 
Goldberg. 

The claimant was tiot an independent contractor in any sense which 
is important in constructing the Workmen's Compensation Act; 
he embarked no capital in the work and took no financial risk of its 
success or failure. 

He rendered services to the defendant in the ordinary course of 
the defendant's business and all that he brought to the doing of the 
work was his labor as an artisan and the tools which such workmen 
provide for themselves, even if tiiey are in the regular employment 
of paper hangers, the size of whose business permits the constant and 
regular employment of wall-scrapers. 

The fact that the claimant owned and used his own tools would not 
affect his status as an employe nor make him ah independent con- 
tractor, nor does the fact that he was paid by the job or piece and 
not by the time. H. Holmes v. Japan Beautiful, 2 Decisions of the 
Industrial Accident Commission of California 894. 

A person, who under a temporary contract, does a job for another 
which requires merely manual labor and the use of such tools and 
appliances as are customarily supplied by similar artisians regularly 
employed, is not regarded in other jurisdictions as being an inde- 
pendent contractor but as an employe under the compensation acts 
in force therein : See Holmes v. Japan Beautiful supra — Ross v. 
Moore decided on November 6 (1914), by the Industrial Board of Illi- 
nois; Stevens v. Title before the Industrial Accident Commission of 
California in re: Rheniwald 153 N. Y. Supplemental Reports 598. 

The appeal is, therefore, dismissed, and the Referee's award is 
affirmed. 
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Beaton v. Hero Manufacturing Co. 
(2 Dept Reports 845). 

Injury— Occupational disease— Poisoning hy continued exposure to acid fumes. 

Where a daimant suffers disability by reason of long continued exposure to add 
fumes, even though the effects of such exposure appear with great suddenness, the 
disability musl be regarded as the result of an occupational disease, and compensa- 
tion will be denied. 

When an employe is disabled by reason of a paralysis of the nerves due to long 
continued exposure to acid fumes, such disability is the result of an occupational 
disease and is not an accident within the meaning of the Workmen's G(Hnpensation 
Act of 1915. 



OPINION BY COMMISSIONER SCOTT— April 27, 1916. 

This case comes before the Board on a petition to determine what 
compensation, if any, is due under the following facts agreed to by 
the parties: 

The claimant was employed by the defendant in its brass dipping 
department from January 1, 1916, until March 18, 1916. His work 
required him to dip certain materials into an acid solution consisting 
of vitriol, aqua fortis and muriatic acid. He was supplied with rub- 
ber gloves and his hands did not come into contact with the acid solu- 
tion. It was part of the claimant's duty to place these materials 
in the acid solution until cleaned and polished when it was his fur- 
ther duty to remove them and bathe them in water to remove the 
acid. 

On March 18, 1916, while dipping a pitcher into the acid bath, the 
claimant attempted to remove it, and his hand became numb and use- 
less, a slight paia being felt just above the wrist. He went to the 
Episcopal Hospital, where his condition was diagnosed as musculo 
gpiro palsy of the right wrist. 

Since March 18, the claimant has lost the use of his right hand, it 
is agreed that he is totally disabled, and that the probable duration 
of his diflabilty is uncertain. 

It is agreed that the claimant sustained no blow upon his hand or 
wrist and, while the report of Dr. Henry C. Godfrey leaves the cause 
of the claimant's condition uncertain, the report of Dr. J. Marvin 
Hanna is to the effect that it was due to the nature of his employment; 
adding that "wrist drop is frequent among workers in acid. The 
inhalation of acid vapors, long continued, often causes a paralysis of 
different nerves.'' 

While the physiicians' reports are not in complete agreement, it 
seems clear from them that if the claimant's disability is to be attrib- 
uted to his employment, it is the result of long continued exposure 
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to acid fumes. This being so, it seems equally clear that the claim- 
ant's disability was not caused "by an accident in the course of his 
employment" nor can his condition be properly regarded as the 
natural result of any "violence to the physical structure of the 
body" but that it is the result of an occupational disease due to long 
continued exposure to unhealthy work conditions. 

Even in England, where compensation is allowed for occupational 
diseases if due to an accident, compensation has been uniformly 
denied in cases Where the disease, though suddenly developing into 
serious activity, is one of slew infection. Steel v, Cammell, Laird 
& Co., Limited, L. R. (1905), 2 K. B. 232, 7 Workmen's Compensation 
Cases (Minton — Senhouse) 11, where compensation was denied to a 
workman disabled by a sudden paralytic stroke from lead poisoning 
due to the constant and continuous exposure to infection. Brod- 
eric V. London County Council, L. R. (1908), 2 K. B. 807. Marshall 
V. East Holly well, Corley v, Beckworth Collieries 21 Times L. R. 
494, 7 Workmen's Compensation cases 19, where injuries due to 
conditions constantly encountered by miners and very similar to 
that of the present claimant, were held not to be within the pro- 
visions of the English compensation acts. 

The claim of the petitioner, Bernard L. Beaton, is therefore, dis- 
allowed. 



Joseph V. Fort Pitt Hotel Co. 
(2 Dept. Reports 912). 

Appeals — Referee's error in computing amount of compensation. 

When a Referee makes an error in computing the amount of compensation duej an 
appeal will be allowed and the error corrected. 



OPINION BY THE BOARD— May 8, 1916. 

This is an appeal from the award of a Referee awarding to the claim- 
ant $1,846 per week, payable semi-monthly for 300 weeks as com- 
pensation due them under Section 307- (7) of Act No. 338 of 1915, 
as dependent father and mother of James Joseph, who was instantly 
killed on February 25, 1916, while engaged in the employment of the 
defendant, the Fort Pitt Hotel Company. 



Digitized by 



Google 



37 

The sole ground of api)eal is that the Referee erred in computing 
compensation due claimants. 

The Referee found the employer's weekly wages were $9.23, and 
fixed the weekly compensation to the claimants at 20% thereof, being 
f 1.846 per week. 

Section 307 provides that "the wages upon which death compensa- 
tion shall be based shall not, in any case, be taken to exceed twenty 
dollars per week nor less than ten dollars per week." 

The claimant is, therefor, entitled to |2 per week, being 20% of 
flO, the minimum establii^hed by Section 307- (9), and the Referee 
erred in awarding them only 20% of $9.23. --** 

The appeal is allowed and the award of the Referee is modified 
so as to award to liie plaintiff in addition to the f 100, awarded by 
the Referee for the expenses of the last sickness and burial of their 
son, the sum of |2 per week, payable semi-monthly from February 
26, 1916 until November 26, 1921. 



Smith V. General Crushed Stone Co. 
(2 Dept. Reports 1022), 

Cau%e of injury not tciihin conirol of employer. 

An injury resulting from a cause which it is impossible for the employer to con-, 
trol or avoid, fcut which the employe might have foreseen and avoided, is com- 
pensable. 

Per Chairman Mackey: "An employe, who like the claimant sustains an injury 
while actuaUy engaged in the furtherance of the employer's business or affairs, is 
entitled to compensation, no matter what the direct cause of his injury may be, 
and it is immaterial whether the injury is due to a peculiar trade risk or not.*' 

Injury—Violence to physical structure of the body— Frost hiie. 

If a person suffers a frost bite while in the course of his employment, such injury 
constitutes "violence to the physical structure of the body," and compensation 
will be allowed. 

Per Chairman Mackey "The words 'violence to the physical structure of the 
body,' should be construed as including any sudden, abrupt change in the physical 
structure or tissues of the body, attributable to the sufferer's employment in the 
employer's service, whether such cfhange is the result of a blow or other physical 
force, applied from without, or of some external force of nature, such as cold or 
heat, operating directly on that part of the body injuriously affected, or of a 
strain or other internal disturbance of the bodily tissues." 

Oontrihutory negligence no lar to compensation— Failure to wear mittens during 

cold weather. 

If a man freezes his hand while in. the course of his employment, he is regarded 
as having suffered an accident, and is entitled to compensation, notwithstanding the 
fact that he might have foreseen the accident imd avoided it by wearing mittens or 
taking other precautions. 
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OPINION BY MACKEY— Chairman— May 22, 1916. 

This case comes up on appeal from an award rendered in favor of 
the claimant by George W. Beemer, Referee of the Third District, 

The following facts were found by the Referee: — 

The claimant, James G. Smith, while employed in the quarry of the 
, defendant, on January 16, 1^16, had the fingers of both hands frozen 
to such an extent that he was totally incapacitated for a period whicii 
the Referee found to be indefinite. 

The Referee found that the claimant was totally disabled by an acci- 
dent in the course of his employment as defined in Section 301 of the 
Workmen's Compensation Act of 1915, and awarded him: the sum of 
f6 payable weekly, beginning January 30 and continuing so long 
as the disability continues unchanged. 

The defendant appealed from the award of the Referee on the 
ground that the accident was not an industrial accident as contem- 
plated by the Workmen's Compensation Act, nor an injury caused by 
violence to the physical structure of the body. 

The appellant's first contention is that the injury was not com- 
pensable since it was due to a condition, which it was not possible 
for the employer to control or avoid, that the claimant might have 
avoided his injury by wearing warm gloves and that there was no 
causal connection between the employment and the injury, since the 
risk of frost bite was not peculiar to the claimant's employment as 
quarryman, but was a risk common to all persons whose employment, 
business or pleasure called them out doors and so exposed them to 
the cold weather then prevailing. 

Section 301 of the Workmen's Compensation Act of 1915 provides 
that "compensation for personal injury to an employe" who has ac- 
cepted Article III of the Act, "by an accident in the course of his 
employment, shall be made in all cases by the employer without re- 
gard to negligence'' unless the injury be intentionally self inflicted. 

The fact that the defendant's employer had no control over the con- 
dition or force which caused the injury, and that he could not have 
protected the claimant therefrom, might relieve the defendant from 
the imputation of negligence, but, even if proved, cannot relieve him 
of his liability to pay compensation under Section 301 of the Act 
So the failure of the claimant to wear gloves, had this been compatible 
with the proper performance of his duties, might convict him of con- 
tributory negligence, but as there is neither allegation nor proof that 
he deliberately did so in order to have his hands frozen, it does not 
deprive him of his right to compensation. 
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In support of his contention that there is no causal connection be- 
tween the employment and the frost bite the appellant cites two Eng- 
Ush cases, Wamer t\ Couchman, L. R. (1911) IK B 351 ; 4 W W C C 
32 and Karemaker v. SS "Corsician" 4 B W CO 295 (1911). 

The English Workman's Compensation Act, like those in force in 
the great majority of American jurisdictions, requires that the injury 
to be compensable must not only be sustained "in the course of em- 
ployment," but also that it must "arise out of tke employment. In 
construing the phrase "arising out of the employment" both the Eng- 
lish and American courts have taken the position that no injury 
arises out of the employment unlesis it is due to a risk capable 
of being recognized in advance as peculiarly incident to work of the 
sort which the employe is required to do in the employer's service. 

The Workmen's Compensation Act of 1915 differs from the English 
Act and from all but a few of the compensation acts in force in other 
States in that it entirely omits the phrase "arising out of" from the 
definition of compensable injury. The omission of this phrase from 
the Act of 1915 was i^tentional. The Legislature had before it the 
cases construing this phrase, not only in England but in the American 
States which have copied the English phraseology, which showed 
that it had given rise to more uncertainty and litigation than any 
other part of these acts, and, since one of the primary objects of the 
Oomi)ensation Act of 1915 is to render the rights of the parties 
certain and definite, and so to avoid the delay and expense of litiga- 
tion, the Legislature very naturally determined to omit a phrase 
which in practice had led to uncertainty and trr§d litigation. 

Therefore, the above English cases, like all other cases which con- 
strue and apply the phrase "arising out of the employment" have no 
bearing upon the right to compensation under the Workmen's Com- 
pensation Act of 1915. 

An employe, who, like the claimant, sustains an "injury while 
actually engaged in the furtherance of the employer's business or 
affairs" is entitled to compensation, no matter what the direct causes 
of his injury may be and it is immaterial whether the injury is due 
to a peculiar trade risk or not. The only injuries for which com- 
pensation is denied are those which are intentionally self-inflicted 
and those caused by attacks of third parties made upon the employe 
for purely personal reasons, and there is no suggestion that the 
claimant's injury falls within either of these exceptions. 

The appellant further contends that the Referee erred in finding 
that the freezing of the claimant's fingers was "violence to the 
physical structure of the body" and so an injury within the meaning 
of the Act. 



Digitized by 



Google 



40 

Freezing and frost bite have been held to be injuries by accident in 
Massachusetts by the Industrial Accident Board, Doherty's Case 2 
Mass. W. C. Cases 661 (1914) by the Solicitor General of the United 
States in construing the Federal Compensation Act, opinions Sol. 
Dep. Lab. (1915) 219, while in the two English cases of Wamer v. 
Couchman L. R. (1911) 1KB351;4BWCC 32— and Keremaker 
V. SS "Corsican" 4 B W CC 295 (1911) cited by the appellant, it 
was assumed that frost bite was an injury by accident in the course 
of employment, compensation being denied solely because the court 
was of the opinion that this injury did not arise out of the employ- 
ment. It is necessary for tiie Board to consider whether the language 
of that part of Section 301, wherein the terms "injury" and "personal 
injury" are defined, differs so radically from the language used in 
other compensation acts as to require it to hold that frost bite, uni- 
versally held to be a compensal)le injury, is excluded from compensa- 
tion. 

Section 301 provides : "The terms ^injury' and 'personal injury 'as 
used in this Act shall be construed to mean only violence to the 
physical structure of the body, and such disease or infection as 
naturally results therefrom." 

It would seem that frost bite falls directly within the language of 
this Section. It is not a disease. It is sudden in its action. It di- 
rectly affects the physical tissues of the body. It is not the secondary 
result of some idiopathic or other disease. The force which causes 
the injury, though a natural one, proceeds from without and is en- 
countered in the g(turse of the employe's service as quarryman — see 
N. W. Commercial Traveller's Assn. v. London Guarantee & Acci- 
dent Co. 10 Manitoba Rep. 537, in which death by freezing was held 
to be death "by external, violent and accidental means." 

There is nothing in the above quoted language of Section 301 which 
requires that the injury should be caused by a blow or impact of any 
foreign tangible substance applied to the body from without. It i<^ 
noteworthy that the words used are "violence to the physical structure 
of the body" not "injury to the physical structure of the body by 
violence" or "injury to the physical structure of the body by external 
violence." To construe this very broad and general language so as 
to require that the injury must be due to some external physical force 
would gravely restrict the scope of the Act and would exclude from 
compensation many cases, such as strains received by lifting heavy 
weights and other similar injuries, which are typical industrial acci- 
dents, and as such were undoubtedly intended to be compensable. 
. If the Legislature had intended to make so radical a departure from 
the general current of compensation acts, it would have used language 
appropriate to clearly indicate its purpose and would have expressly 
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require^ that the injury should be an "injury to the structure of the 
body by external physical violence." Throughout the definition, vio- 
lence to the physical structure of the body is contrasted with disease, 
clearly indicating that the primary purpose of the Legislature was to 
exclude from compensation incapacity arising from mere disease. 

At the time the Compensation Act was before the Legislature, there 
was a well known conflict of judicial opinion as to whether or not 
the phrase "personal injury'' standing by itself did or did not include 
disease contracted in the service of the employer. The 'Stupreme 
CoTirt of Massachusetts had held that pneumonia due to exposure 
while in the employer's service was compensable, Hurle's Case 217 
Mass. 223, while in Michigan compensation was denied under closely 
similar facts, Adams & Acme White Lead Works 148 N. W. 485. It 
is evident that the above quoted definition of injury contained in Sec- 
tion 301 was intended to settle this point and to exclude from com- 
pensation idiopathic diseases and such diseases as pneumonia, rheu- 
matism and colds contracted by the employe while in the employer's 
service, due to conditions thereafter encountered. 

The words "violence to the physical structure of the body" should 
be construed as including any sudden, abrupt change in the physical 
structure or tissues of the body attributable to the sufferer's employ- 
ment in the employer's service, whether such change is the result of a 
blow or other physical force, applied from without or of some ex- 
ternal force of nature, such as cold or heat, operating directly on that 
part of the body injuriously affected, or of a strain or other internal 
disturbance of the bodily tissues. 

Frost bite causes an immediate change in and injury to the part 
affected ; it cannot be considered a disease in any proper sense of that 
word. It is of sudden origin and is, therefore, violence to the physi- 
cal structure of the body and a compensable injury within the mean- 
ing of Section 301 as found by the Referee. 

The Board is, therefore, of the opinion that the Referee committed 
no error in holding that the claimant whose hands were frost bitten 
while employed as a quarryman in the defendant's quarry, received an 
injury in the course of his employment and was entitled to compensa- 
tion. 

The appeal is dismissed and the award of the Referee is affirmed. 
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Lenny v. O. B. Porter Co. 
(2 Dept Reports 1008). 

Partial loss of a member or of the use thereof. 

If a claimant has suffered the permanent partial loss of a hand or other member » 
compensation will be allowed for total disability, so long as such total disability lasts, 
and for partial disability during such time as he is able to work at a reduced earn- 
ing power. In such case, the Board has no power to "estimate the percentage of loss 
and award that percentage of the weekly compensation provided in Section 306-A, 
for thfe permanent loss of the member, either by giving such a percentage of the 
weekly compensation for the full period provided in that section or the full weekly 
compensation for such a percentage of the time specified" therein." 



OPINION BY MACKEY— Chairman— May 22, 1916. 

This case came before the Board upon petition to it to determine 
the amount of compensation due to the claimant for an injury by an 
accident agreed to have been sustained by him in the course of his em- 
ployment. 

It is agreed that as a result of the accident the claimant's forefinger 
was amputated at the first joint and his second, third and little 
fingers were amputated at the second joint. 

It is, however, also agreed that the claimant has complete use of his 
thumb and almost complete use of his forefinger. 

The question in dispute is as to whether this injury falls within 
the provisions of Section 306- (c) which provides that 50% of wages 
shall be paid for varying periods for certain forms of permanent in- 
juries involving dismemberments, including loss of a hand, arm, foot, 
leg or eye, and which further provides that "the permanent loss of 
the use of such member shall be considered as the equivalent of the 
loss of the same.'' 

No provision is made for any definite period during which com- 
pensation is to be paid for the loss of minor members, such as fingers 
or toes and from the agreed facts it is clear that the use of the hand 
has not been permanently lost. 

It seems to be suggested that, where there is a partial loss of 
the use of a member^ the Board shall estimate the percentage of loss 
and award that percentage of the weekly compensation provided in 
Section 306- (c) for the permanent loss of the member, either by giving 
such a percentage of the weekly compensation for the full period pro- 
vided in that section or the full weekly compensation for such a per- 
centage of the time specified therein. 
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Even if the Board desired to hazard an estimate on so uncertain a 
matter, it has no power under the Act to do so. Unless the member 
is itself destroyed or its use permanently lost, any injury to it, which 
while impairing its use does not render it useless for work of any 
sort for which the claimant is otherwise fit, must be compensated as 
a total disability under Section 306- (a) during such time as it inca- 
pacitates the claimant from doing any remunerative work and as a 
I>artial disability during such time as he is able to work at a reduced 
earning power. 

The claimant is therefore awarded 50% of his weekly wages which 
are agreed to have been |12.38 or |6.19 per week payable weekly 
from March 10, 1916 until such time as his disability which is agreed 
to be total and of uncertain duration, shall terminate or be reduced 
in extent. 



Burke v. Stewart Automobile Co. 

(2 Dept. Reports 1021). 

Appeals— Referee* 8 findings of fact. 

Unless dear and plain error can be shown, the Board will not disturb the findings 
of fact by a Referee when there was sufficient evidence, which, if belieyed by him, 
warranted such findings. 



OPINION BY COMMISSIONER LEECH— May 22, 1916. 

This case comes before the Board on appeal from award of Referee 
George O. Klauder, of First District. 

This appeal raises but one question, namely: Were the Referee's 
findings of fact and award warranted by the evidence? 

Disr^arding entirely the evidence relating to the receipts for coal 
and the unexplained changes therein, the Board after a careful exami- 
nation of the evidence, is of the opinion that the award of the Referee 
should be sustained. 

The credibility of the witnesses heard was entirely for the Referee, 
who saw them and observed their manner. 

Unless clear and plain error can be shown, the Board will not 
disturb the findings of fact by a Referee when there was sufficient 
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eviaence, which if believed by him, warranted such findings. In this 
case the Board finds them amply supported. The appeal is dismissed 
and the award is sustained. 



Keats V. Wallis Coal Co. 
(2 Dept. Reports 1076). 

AppeaU— Referee's findings of fact. 
Unless clear and plain error can be shown, the Board will not distuifb the findings 
of fact by a Referee when there was sufficient evidence, which, if beUeved by him, 
warranted such findings. 

Employment— As to contract of employment. 
At the conclusion of his work on Saturday the claimant understood that he was to 
return to work as usual on Monday morning. He returned and was injured. There 
was sufficient evidence to substantiate the finding of the Referee that the contract 
of hiring was ''renewed or extended by mutual consent, expressed or implied," and 
the award of the Referee was affirmed. 



OPINION BY MACKEY— Chairman— May 29, 1916. 

This is an appeal of the defendant from an award by Referee Bay- 
lor, District No. 4. 

The defendant has appealed from the Referee's findings of fact 
and has also alleged an error of law. The specifications of the former 
are: 

1. The Referee erred in finding that he (the claimant) was not 
dismissed from work on Saturday, February 12, 1916 and that he 
understood that he was to return to work as usual on Monday morn- 
ing, February 14, 1916. 

2. Because of the petitioner's own testimony that he did not know 
that he was in the defendant's employ on February 14, 1916. Claim- 
ant was not told to "return to work as usual on that day." The de- 
fendant's specification as to the alleged error of law is — "It has not 
been shown that the contract of hiring was renewed or extended by 
mutual consent, expressed or implied (Article-Ill, Section 302-(a)), 
nor that the claimant*^as "injured by an accident in the course of 
his employment." 

We have carefully reviewed the Referee's finding of facts and 
conclusions of law and find of record sufficient testimony, if be- 
lieved by the Referee, to substantiate both. There is no disposition 
on the part of the Board to reverse a Referee when his conclusions are 
based upon the credibility of the witnesses whom he has seen and 
heard. 

The award made by the Referee in this case is accordingly affirmed. 

Digitized by LjOOQ IC 



45 1 

Boone v. Pennsylvania B. B. Company. 

(2 Dept. Reports 1072). 

Dependency^Widoio separated from her huahand at date of Ms death— Dependency 

question of fact. 

For compensation purposes, a widow's dependency must be one of fact. If, there- 
fore, a widow had separated from her husband prior to the accident from which 
the husband died and had declined to receiye from him any contributions for the 
support of herself and child for a period of twenty months preceding his death, 
and never availed herself of her legal right to come into the State of his habitation to 
enforce her rights as a wife, she cannot be regarded as dependent upon her husband at 
the time of his death and compensation will t>e denied. 



OPINION BY MACKEY— Chairman— May 29, 1916. 
Appeal from an award of Referee Scott, District No. 1. 

A claim petition was filed by Helen Bryant Boone, the widow of 
Perry A. Boone, deceased, against the Pennsylvania Railroad Com- 
pany for compensation for the death of her husband, which resulted 
in consequence of injuries sustained while he was employed by the de- 
fendant in Philadelphia, on the 6th day of January, 1916. 

The answer of the defendant denied the right of compensation to 
the claimant on the ground that she was neither living with, nor de- 
pendent upon, her husband, the said Perry A. Boone, deceased, at 
the time of his death. The denial of the right of compensation was 
made by the defendant under Section 307- (9) which inter alia pro- 
vides: "no compensation shall be payable under this section to a 
widow unless she was living with her deceased husband at the time 
of his death or was then actually dependent upon him for support." 

The Ref^ee's findings of facts are: 

"Perry Artes Boone, decedent, was married on December 12, 1911. 
One child, a son, Myron Boone was bom to them December 21, 1912. 
Ctn November 30, 1913, claimant left the decedent on account of his 
cruel and barbarous treatment. Since that time she and her child 
have lived with her parents at MiLford, Delaware. Her father is an 
engineer and earns |15 per week and neither he nor claimant's 
mother have any other means of support. On December 8, 1914, 
claimant went to work and received |4 per week for two months 
and since that time has worked steadily and received |5 per week. 
She has no other source of income. 
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After separation, decedent contributed to support of claimant and 
their child until May, 1914. Decedent died January 6, 1916. His 
death was due to iiyury received by him in the course of his employ- 
ment by the defendant. Decedent received medical services from the 
defendant. The expense of his last sickness and burial were between 
|200. and |300. The weekly wages of decedent at the time of his 
death were |20 per week payable weekly." 

Upon these facts, the Referee concluded that the widow is entitled 
to an award, notwithstanding the provisions of the Act as to the 
actual dependency of the widow at the time of her husband's death. 

After a most careful study of the very thorough and elaborated 
briefs submitted by the learned counsel on both sides and a minute 
examination of the testimony, we are compelled to reverse the Referee 
and reject his conclusions of law. 

We believe that the claimant cannot escape the plain wording of 
the Act in respect to the actual dependency of a widow at the time 
of her husband's death. In this case there was a separation. The 
wife voluntarily took herself beyond the jurisdiction of our State 
courts. She chose to adopt her father's domicile as her home and 
became an independent wage earner on her own account. For a time 
she accepted certain voluntary payments made by her husband and 
then about two years before his death returned to him his payments, 
rejecting his contributions and announced her intention of not re- 
ceiving them in the future. Counsel sought to explain that she 
renounced tiiese contributions because it was her desire that certain 
bills be paid by the husband before other contributions should be 
made by him. to her. The testimony fails to sustain these sugges- 
tions. 

She at no time during ler husband's lif« availed herself of her l^al 
right to come into the State of his habitation to enforce her rights as 
a wife in behalf of herself and her child. She asserted and main- 
tained an independent status quite incompatible with that depen- 
dency contemplated by our Act. She had renounced her dependency 
previous to her husband's death. 

We hold that under our Act the widow's dependency is one of 
fact and not of law. We follow Lord Adam in Turner's Ltd. v. 
Whitefield 41 S c L. R. 631 in the statement "that the fact that the 
husband was under a legal obligation to support his wife makes 
no difference; it dbes not alter the fact that she was not dependent 
oil his earnings at the time of his death." 
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Lord Ardwall observed in Lindsay v. M'Glashen & Son Ltd., 45 
S c L. R. 559 "this is a Compensation Act and its purpose is to give 
compensation to workmen und also to dependents of workmen who 
may have suffered by their deaths or disability ♦♦♦♦♦♦ 
Now, it appears to me that the definition excludes altogether the idea 
that a legal right to support from a person killed by an accident 
upon th^ part of a person surviving can by itself constitute the latter 
a dependent of the deceased in the sense of the Act. It concentrates 
the attention of any Court which has to decide a case like the present 
on these points. 

I. — Whether the person claiming compensation was in fact depend- 
ent upon the earnings of the workman and 

II — Whether he or she was so at the time of the workman's death. 

Hodgson V, Stanley Colliery 8 B, W. C. C. 260 sustains our ruling 
that dependency under compensation acts is purely a question of 
fact and not a question of law. See also New Monckton Collieries, 
Ltd. V, Kealing, House of Lords (1911), 4 B. W. C. C. 322, where 
Lord Robson observed, "The Arbitrator, of course, is not bound to 
constitute himself a tribunal to try the merits of the domestic dis- 
putes. All he has to do is to find whether or not there is, in fact, 
dependence on the husband in whole or in part at the time of his 
death. 

"The money coming to a widow under the Act is not a present 
in consideration of her sta Hs; it is a payment by a third person to 
compensate her as a dependent for her actual pecuniary loss oj 
her husband's death; and where the husband's death does not, in 
the circumstances of the particular case, involve any real detriment 
to her pecuniary x>osition. There is no rule of law to prevent the 
Arbitrator from finding that, though married to the deceased, the 
applicant was not in fact dependent on him." 

We therefore squarely rule in view of the language of the Work- 
men's Compensation Act of Pennsylvania, that the question of the 
widow's dependency at the time of her husband's death is one of 
fact; and under the undisputed testimony in this case, Helen Bryant 
Boone, the claimant, was not dependent upon her husband at the 
time of his death, and therefore the award to her is hereby set aside, 
and the petition for compensation, as far as it applies to the said 
Helen Bryant Boone as dependent widow, is dismissed. The Ref- 
eree's award to the minor son, Myron Boone, born December 21, 
1912, is hereby modified as follows: 



Digitized by 



Google 



48 ^ ^ '^^ 

To the guardian of the son Myron Boone, 
when appointed, 25% of f20.00 per week or 

|6 per week for 300 weeks, totalling, |1,500.00 

And from the termination of the said 300 
weeks, namely; October 12, 1921 to December 
21, 1928, 374 weks at 15% of f20 or |3 
per week, totalling, 1,122.00 



12,622.00 
Expenses of the last sickness and burial, . 100.00 



i. 

Total amount to be paid, , |2,722.00 



Marsh v. Groner.* 
(2 Dept Reports 1108— also 2 Dept Reports 1805.) 

Casual Employment, 

Where a defendant was engaged in remodeling her dwelling house and hired 
the claimant to do work thereon, and the building operations extended over a period 
of some three or four months, such defendant must be regarded as having engaged 
in a 'business," and the claimant cannot be regarded as a casual employe. 

Per Chairman Mackey: "The policy of the law is against the creation of any 
situation wherelby a workman can be engaged in his occupation within the State of 
Pennsylvania and be deprived thereby of the benefits of the Workmen's Compensa- 
tion Act." 

Per Chairman Mackey: "No matter in what undertaking an employer sees fit 
to engage, if he has time for premeditation calculation and design, he must be 
considered to have engaged in a business and the employe under these circum- 
Btances cannot be considered 'casual' and under our Act the defense of 'casual* em- 
ploye and 'not engaged in the regular course of the employer's business' will be un- 
availing as against the injured employe." 



OPINION BY MACKEY— Chairman— May 29, 1916. 
This is an action by Sheridan N. Marsh, claimant, seeking com- 
pensation for injuries suffered by him incident to a fall from a scaf- 
fold on the defendant's premises. 

. ^ — M 

*See page 308. Cases Appealed to Courts. 
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Ida Groner, one of the defendants, and the wife of Frank Groner, 
the other defendant, is the owner of a certain dwelling house in the 
Borough of Bangor, Northampton ^County, Pa., title to which was 
acquired by her sometime in August, 1915. The object of the pur- 
chasing the property was to acquire a residence for the use and 
occupancy of the defendants. 

Some time in October, 1915, the work of remodeling the dwelling 
house began. At that time the husband, Frank Groner, was engaged 
in mercantile business* in Bangor but he shortly afterward retired 
from business. He testified that he was his wife's agent in securing 
employes to do the work upon the house. Various mechanics were 
hired by him. 

On the 27th day of December, the claimant, Sheridan N. Marsh, 
was employed by Frank Groner, the husband, to help do the plaster- 
ing. It is admitted that Groner frequently appeared upon the prem- 
ises, directed the work of the various men, kept the time and paid the 
men. There was some contradictory testimony as to whether the 
claimant had been finally paid and his contract of employment 
terminated or whether relationship of master and servant still ex- 
isted at the time of the injury sustained by the claimant. The weight 
of the testimony has convinced us that at the time of the accident, 
which was on January 4, 1916, the claimant was still an employe of 
the defendant, Ida Groner, and that her husband, Frank Groner, was 
at that time acting as her agent. 

There was some contradiction of these averments at the hearing 
before the Referee, but neither their assertion nor the denial con- 
stituted the reason upon which the Referee disallowed the petition 
of the claimant. The Referee under the facts of the case decided that 
the claimant was not entitled to compensation, inasmuch as his 
employment "was casual in nature and not in the regular course 
of the business of the employer." From this decision, the claimant 
appealed alleging that the Referee had erred in his findings and 
urging that Frank and Ida Groner were employers under Section 
103 of the Act and the said Sheridan N. Marsh was an employe 
under Section 104 of the said Act. 

The Chairman of the Board personally heard the argument of 
counsel on this appeal at Bangor. The Board is of opinion that a 
hearing de novo in this case should be awarded for the following 
reasons: 

' The policy of the law is against the creation of any situation 
whereby a workman can be engaged in his occupation within the 
State of P«insylvania and be deprived thereby of the benefits of th^ 
Workmen's Conape^nsation Act. The Legislature exempted four classes 
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of employes, namely: The agricultural worker, the home worker, the 
casual employe not engaged in the regular course of the master's busi- 
ness and the domestic servant. Whenever an employer claims the bene- 
fit of these exemptions the burden of proving that the claimant falls 
within one of these enumerated classes is surely upon him. We take 
it that it is our duty to allow no injured employe to go without 
compensation unless the defendant has squarely met this burden of 
proof and established the exemption both in fact and in law bQrond 
the peradventure of a doubt. In this particular case, there can be 
no question but that the owner of the properly, Ida Groner, a woman 
of financial responsibility, had purchased a very handsome property 
and was reconstructing the dwelling for the purpose of creating 
a very pretentious home. Her husband, also a property owner in 
his own right, had at or about that time retired from active busi- 
ness and was acting as his wife's agent, in the hiring of men and 
superintending the reconstruction of this dwelling. 

At the argument, there was a suggestion by the defendant tHat 
because of the intimation of the Referee by virtue of his own per- 
sonal investigation that he believed the employment was casual 
and not in the regular course of the employer's business, that some 
testimony was withheld that might have established the fact that 
the claimant was not the defendant's employe. At the hearing de 
novo full opportunity will be given the defendant to present what- 
ever testimony in this particular or as to any other phase of the case 
she may choose. We believe, however, that under the admitted facts 
and for the purpose of the law, Ida Groner was engaged in the "busi- 
ness" of reconstructing her home. 

In order that an employer may be deemed to be engaged in "busi- 
ness," we will not hold that the extent of time necessary to complete 
the undertaking is an absolutely determining factor. Business can 
be said to be that which busies, or engages time, attention or labor, 
as a principal serious concern or interest, or as further defined in 
Webster's Dictionary as "a particular subject of labor or attention ; 
a temporary or special occupation or concern." 

For four months, Mrs. Groner had been engaged in the business of 
repairing her house and her husband as her agent had been 
securing employes on the faith of his principal's ability to pay. 
In the meantime, this law became effectiye on the 1st day of Janu 
ary, 1916, at a time when the dwelling was still in the course of ,. 
reconstruction. The Referee has found, and we think rightly, that • 
the claimant was still an employe and continued to be such until h^ , 
received his injury on January 4, 1916. It is admitted that he,,, 
was injured upon the premises while at work. The defendant has .. 
denied Marsh's right to be there. This was one of the facts in con- 
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troversy which was necessarily found in the claimant's favor 
by the Referee before he could decide that although the claimant 
was in actual employment that it was casual in nature. The Act 
follows the British Act of 1906 which relieves the employer of tiie 
obligation to compensate the injured employee if the employment was 
casual cmd not in the regular course of the employer's business. 
See Section 104 Article I — ^Workmen's Compensation Act of Penn- 
i^lvania 1915. 

Therefore, we can profitably consult the decisions of the English 
courts as well as those of our sister States when in the statutes the 
conjunction '^and'^ is used rather than the disjunctive "or." It is 
immaterial then in the consideration of this or any other case whether 
the employe's work was "casual" if once determined he was engaged 
in the "regular course of the business of the employer." 

It is worthy of notice that the order of the words of the law is 
"the regular course of the business of the employer" and not "the 
course of the regular business of the employer." In considering this 
question, then we only have to determine whether or not the employe 
was engaged in the ^^business" of the employer. 

It cannot be said when one is engaged for four months in repairing, 
building or reconstructing a dwelling that he is for the purposes of 
this Act not in any business. The reconstruction of this house had 
certainly engaged the time, attention, labor, concern and interest 
of the owner. Therefore, we may observe that if the hearing de novo 
the testimony as then presented anew lead to the same conclusion of 
facts, there can be. no escaping the responsibility of the defendant, 
Ida Groner, on the ground that she vras not engaged in "business" 
or that the claimant was a "casual employe." For the purpose of 
this case, as has been previously observed, there need be no discussion 
of the question of what is a "casual employe" under the Act, never- 
theless to meet the many requests for an expression of the Board's 
opinion ui>on this question we will embrace this opportunity to 
place a few of our thoughts in this regard on record. 

At the outset it may be observed that our Board encounters the 
same diflSiculty that has been recognized by the English courts, 
viz: that there can be no unbending rule as to what does or does not 
constitute "casual employment." English courts have frequently 
declared their inability to determine in any one case what is a "casual 
eimploye," generally speaking, or to adopt any definition that will 
be comprehensive of fifll conditions that may arise. The courts have 
frequently stated that each case must depend in a very large degree 
upon its owft if acts. This statement is clearly established by a study 
of such cases a^ Hill t>. Begg, 1 K. B. 802, Johnson t?. Monasterevan 
V. (Se&eral Stdne Co. T. B. W. 0. 0. 183 and Blythe t?. Sewell 2 B. 
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W. C. O. 476. Thomas Bevan in his book on *Xaw of Employed 
Liability and Workmen's Compensation" (1909) adopts the defini- 
tion of the word ^'casual" as '^depending on chance; depending on or 
produced by chance; occurring or coming at uncertain times not 
to be calculated on ; coming without design or premeditation ; casual 
labourer; one who does casual or occasional jobs." 

The Connecticut Act like ours follows the British as to the use 
of the word ^^and^' as distinguished from the word ^^or'' thereby only 
exempting the casual employe if he be not engaged in the regular 
course of the employer's business. Any decision then of the Connec- 
ticut Commission is i)ersuasive in discussing the Pennsylvania Act. 

We find a very illuminating opinion filed by Hon. George B. 
Chandler, Compensation Commissioner of the First Congressional 
District of Connecticut under date of March 1, 1916, in the case of 
Henry J. Gorse, employe against Stephen Caplin, employer (not yet 
reported). In passing uiK)n the question as to whether Gorse was a 
casual employe, the Commissioner says. ^*In order that a workman 
be excluded from the terms of the Act such workman must be either 
an outworker or both a casual employe and a person employed for 
purposes other than the employer's trade or business or a member of 
the employer's family dwelling in his house. In my opinion Gorse was 
neither a casual employe nor was he employed for purposes other than 
those of his employer's trade or business. He was not picked up, on the 
spur* of the moment and put to work on an odd job. He took his place 
alongside other workmen engaged in the operation in question which 
was of suflScient magnitude to call for an expcQditure of approxi- 
mately 1546, and required for its performance some two months 
time. His employment was brief merely because of an injury soon 
after his employment began. Presumably his employment might have 
continued until the job was completed had this injury not occurred. 
The record does not reveal that Caplin had any trade or business 
other than operating this summer place. He had bou^t an old 
farm in Hartland, Connecticut ; he lived on it or operated it in the 
summer. He was engaged in the process of improving it, apparently 
for his own pleasure or convenience : 

''I am of the opinion that in so far as his relation to the State of 
Connecticut and its Compensation Act is concerned he is to be con- 
sidered as having entered into and being in the business of operating 
and improving this farm or estate. If we are going to permit persons 
residing outside of the State and engaged in some unknown business 
or no business to enter the State and employ five or more persons ii| 
some enterprise here and then enter upon the technical plea that 
such persons are not their employes upon the ground that it is not 
their ''business" to use sudi employes, we are creating a loop hpl^^f 
in the Act open to grave abuse. Digitized by L^OOglC 
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I am not ready to adopt the construction that all an employer 
has to do to escai)e the terms of the Workmen's Compensation Act 
is to show that he has no trade or business. In an industrial State, 
like Connecticut, such an interpretation might fairly be said to be 
contrary to public policy." 

The language of Commissioner Chandler suggests the same thought 
which we undertook to voice at the beginning of this opinion, viz: 
that it is against the policy of our law to create any situation whereby 
there can be an unwarranted escape from liability by any technical 
plea on the part of th« employer. All our Acts, Nos. 338 to 343, 
inclusive, constitute our system of compensation and insurance. 
They are to be interpreted in the light of and in relation to each other. 
We will be doing no violence to the evident intention of the Legis- 
lature by suggesting that when an employer is about to engage in 
an undertaking which will require a certain number of employes, 
whose employment will be definite in character, requiring a period 
for completion, capable of approximate calculation, then the law 
imposes upon him the duty of contemplating the question of insurance 
and the employment cannot be then deemed "casual." 

Our law has favored him with the opportunity of securing personal 
immunity by taking advantage of any one of the insurance schemes 
that may api>eal to him. The same law that has given him this oppor- 
tunity will impose a liability upon him for not taking advantage of 
the same. When, therefore, an employer has the opportunity, in ad- 
vance, of making definite plans for a given undertaking, and he can 
ascertain with some degree of certainty the cost of the same, and 
can, if he choses, secure compensation insurance, he can not be said 
to be engaged in "casual employment," nor can he subsequently escape 
liability to an injured employee on the ground that the employment 
was "casual" and not in the regular course of his business." 

It is not our intention to interpret the term "casual employment," 
so that by any circumlocution or vague technicality the employer 
can escape a just liability; nor do we intend to violate a common 
sense interpretation of the term nor to defeat the apparent intention 
of this Act. In conclusion, then, no matter what undertaking an 
employer sees fit to engage, if he has time for pre-meditation, calcu- 
-lation and design he must be considered to have engaged in a "busi- 
ness" and the employe under these circumstances cannot be con- 
sidered "casual" and under our Act the defense of "casual" employe, 
and not engaged in the regular course of the employer's business" 
will be unavailing as against the injured employe. 

For instance, if a farmer plans for the erection of a new barn by 
workmen whom he has personally employed, we will not aid him in 
avoiding the liability following an injury to one of these men on the 
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ground that by some nicety of construction such workmen might be 
construed to be agriculturists, because they are doing a work which 
is necessary to farming, namely, the building of a barn in which to 
restore the product of the fields, and, inasmuch as the agriculturist 
is exempt, therefore by indirection it might be suggested that this 
carpenter becomes an agriculturist. We will not adopt any such 
interpretation of this relationship, for it would seem to us that by so 
doing we would violate the instincts of common sense and perpetuate 
an injustice upon the workmen thus engaged. 

On the other hand, the farmer suddenly discovers a leak in the roof 
of his barn. He hurriedly sends for a roofer to repair the same. 
This is undoubtedly a typical case of casual employment, against 
which he would not have the time nor opjwrtunity to protect him- 
self by insurance. 

This discussion of the term "casual employe'' must be considered 
gratuitous as far as the determining elements in the case under con- 
sideration are concerned, for the reason as previously stated, that 
when we decided that Ida Groner was engaged in the "business" 
of re-building her home, then it became immaterial whether or not 
the claimant was a "casual employe." 

It is therefore ordered that a hearing de novo be granted, the time 
of the hearing to be fixed by agreement between the parties, subject 
to the convenience of the Board, the said hearing to be held at Bangor, 
Pa. 



Marsh v. Groner. 
(2 Dept. Reports 1805). 



OPINION BY MACKEY— Chairman. 
Hearing de novo before Harry A. Mackey, Chairman, and James W. 
Leech, members of the Workmen's Compensation Board at Bangor, 
Pa., July 20 and 21, 1916. Present at the hearing, Sheridan N. 
Marsh, claimant, Frank Groner, defendant, Ida Groner, defendant, 
Everett Kent, Esq.., counsel for claimant, H. M. Hagerman, Esq., 
counsel for defendants, J. Williard Pafl, Esq., for defendants, to- 
gether with witnesses both for the claimant and defendants. 

BRIEF STATEMENT OF MATERIAL TESTIMONY. 
The claim petition in the above case was filed January 21, 1916, 
Said claim petition was referred to Paul W. Hoiack, Referee 
of the Second District. Accordingly the said Referee held a hearing 

Digitized by i^jOOQlC 



55 

on February 24, 1916 at Bangor, Pa., and subsequently 
disallowed compensation holding that "the employment of the claim- 
ant was casual in character and not in the regular business of the 
employer'' the claimant having filed an appeal within the time 
prescribed by the rules of the Workmen's CJompensation Board a 
hearing of the argument on the same was held by Chairman Mackey 
at Bangor, May 25, 1916. The Board in a written opinion by Chair- 
man Mackey granted a hearing de rwvo. See Department. Reports 
Volume II, Page 1,108. At the hearing de novo the motion of the 
defendant was granted to strike the name of Frank Groner from the 
record as one of the defendants, leaving Ida Groner as the sole 
defendant in the case. The claimant testified that during the month 
of December, 1915, upon one of the streets in the Borough of Bangor, 
Northampton County, Pa.^ Frank Groner had asked him if 
he would help plaster a house belonging to the defendant and there- 
upon the claimant agreed tq become so employed. That in conse- 
quence of this employment, he went to work upon the defendant's 
house which was in the course of reconstruction as a residence in 
a residential section of the Borough of Bangor. The work that he 
was to do was to help plaster and he was engaged in this occupation 
up until the 4th day of January, 1916, when he suffered the acci- 
dent for which he is seeking compensation. 

He also testified that while he was thus working the defendant's 
husband, Frank Groner, was there as a worker and also as a super- 
intendent. Claimant further testified that he (the claimant) worked 
every day from the date of his employment in December until New 
Year's day, as that was a holiday no one worked upon the premises, 
but all the employes reported on the following Monday, but they 
found that the mortar was in poor shape and inasmuch as the claim- 
ant had a little work to do for the Delaware, Lackawanna & Western 
Bailroad Company he reported to Groner that he would do it that 
day and return the next day for the purpose of finishing the plas- 
tering, at which time he expected the mortar would be in better shape. 
This arrangement was adopted by Groner and the claimant's tools 
were left upon the premises. He finished the work at Johnsonville, 
Pa., for the railroad company on that day and in the after- 
noon returned to Groner and found him at the building in question. 
According to the claimant's testimony Groner agreed with him that 
it was too late for him to resume work that day he should return 
to work the next morning. He testified that he accordingly reported 
at the building on the following day and met Groner who gave him 
Bome directions as to a certain room in the house. 

While the claimant was working in that house on that day, Janu- 
ary 4, 1916, and upon a scaffold, it broke and he feljf^ef^ ^® ^^ 
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striking his hand upon a trowel, cutting the tendons of the second, 
third,and little fingers of the right hand. Groner then took the claim- 
ant to a physician and subsequently he sent the claimant to the 
Easton Hospital where an operation was performed, the charges 
for which were |25. There was also a hospital charge of |10, a bill 
by Dr. Reichard for f 2 and an expenditure of 75c for medicine. 

The claimant also testified that a man by the name of Brensinger 
who was also working upon the job came to him as a messenger from 
Groner stating that "Mr. Groner says: I should ask you to come to 
work'' and that in consequence of that suggestion the claimant did 
report for work and this incident was confirmed by Brensinger when 
he testified. 

He swore that he worked on this same house at this particular time 
with the claimant that he also had been hired by Groner to work by 
the day. He further testified that Groner had told him to hire 
Sheridan Marsh to work upon the ho|ise. Groner he said, kept the 
time and paid off the hands. The witness had hired others to work 
upon the premises at the instance of Groner and 1:he witness further 
testified that Groner gave him the money to pay the claimant. 

An admission of both parties appears on page 75 of the notes of 
testimony that this dwelling house was 17 x 4^ feet and a two and 
one-half story dwelling house, two stories for the purpose of living, 
and the attic, that the two floors are plastered and that the attic is 
not. The kitchen is a part of the 43 feet. 

Mrs. Groner testified that the property cost her |4,0(M>, clear of 
encunobbrances and probably the alterations would cost about |2,000. 
She testified that her husband worked upon the premises and as 
her agent and he had no authority to do anything without consult- 
ing her. She swore that she was superintending the job herself. Her 
husband at that time had no other business. UiK)n page 79 of the re- 
cross-examination by Mr. Kent appears — 

Q. Mrs. Groner everything that your husband did there he did 
for you, didn't he? 

A. Well I don't know whether he did it for me, he didn't do it 
for anybody else. 

Q. He did it for you, didn't he? 

A. He did it for me, yes. 

Q. You don't repudiate anything that he has done, do you? 

A. Well, I don't know. 

Q. You have paid all the bills that he contracted havn't you? 

A. I have paid the bills, yes. 

Q. And after Sheridan Marsh was injured you gave Brensinger 
money to pay him; didn't you? 

A. I did. 

Dr. Reichard testified as to the condition of the hand as follows: 
"one set of tendons has not been united SLnd^^^f§^$]^^ex the 
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phalanges on themselves to close the fingers, he cannot put the thumb 
and three fingers that were injured middle, ring and little fingers in 
apposition." 

Q. Now would you say, Doctor, tell us whether or not this is a 
permanent injury? 

A. Of those tiiree fingers it is permanent. If you will allow me 
to explain *. * * those tendons were cut right down to the bone, 
clean, the three fingers. 

The Doctor also testified that the thumb and index fingers are the 
only part of the right hand of which the claimant has any use. He 
stated that a further operation would be of no avail to restore the 
usefulness of this hand. 

By agreement the testimony of the witnesses who were called at 
the original hearing before the Referee and whose testimony appears 
of record in this case except as to Marsh and Brensinger was adopted 
as though taken at the hearing de novo. In this testimony we find 
that Frank Groner testified that whatever he did was upon the advice 
and suggestion of his wife — ^that he was acting as her agent. It also 
appears of record that the repairs to this dwdling house were begun 
sometime in October, 1915, and were not completed until a consider- 
able length of time until after the claimant was hurt. This shows 
that the claimant was being paid at the rate of 40 cents per hour 
for the year 1915. The claimant had worked during that year, 1954 
hours at 40 cents per hour. 

The Finding of Facts. 

The Board finds the following facts : 

1. Ida Groner, the above named defendant, is the owner of a dwell- 
ing house where the work was being done at the time of the accident 
to the claimant. 

2. That Frank Groner was her authorized agent in purchasing 
supplies for the said house, directing the workmen in their employ- 
ment, paying them off, hiring and discharging laborers. 

3. That the claimant was hired to work upon the said premises 
to do plastering as a plasterer by Frank Groner as such agent for 
the owner, Ida Groner. 

4. That the said Ida Groner, as principal, ratified and sanctioned 
the employment of the said claimant, had full knowledge of the same, 
and evidenced this ratificatiori by paying the claimant what was due 
him after the accident happe/ied. 

5. That Sheridan N. Marsh was injured in the course of the em- 
ployment of Ida Groner by the breaking of a scaffold upon which hb 
was standing while plastering on January 4, 1916. 
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6. Thac che injuries thus sustained are permanent in nature and 
have rendered the right hand useless to him as a workman. That 
the operation, that was performed on the hand at the Easton HospitaJ ; 
was a major surgical operation. We are led to these conclusions be- 
cause the operation involved a surgical procedure which entailed im- 
mediate serious consequences to the patient and was an operation 
which required skill and training to perform. 

7. That the claimant has been unable to perform any work from 
the date o fthe accident up until the date of the hearing de novo, July 
20, 1916. 

8. That Ida Qroner entered into the business of re-constructing 
the said dwelling and thereby became engaged in business as con- 
templated by the Pennsylvania Workmen's Compensation Act of 1915. 
That the claimant was engaged in a continuous employment. That 
a day's work was eight hours. 

Daily wage, therefore, is $3.20 and his weekly wage under Section 
309 was $17.60. 

Conclusions of Law. 

Our conclusions of law are that Ida Groner, as the owner of this 
property, had entered into the business of its alteration and improve- 
ment. We re-affirm and reiterate the opinion of the Board filed in 
this case when we granted the hearing de novo. We were led to grant 
a hearing de novo, because of the allegation of the defendant that on 
account of the intimation of the Referee that he believed that the 
claimant's case was not well founded under our law, that he, the de- 
fendant had not offered any evidence bearing upon the question of the 
employment of the claimant. 

The defendant set up as a defense that she was not the employer of 
the claimant, but that he was an employe of Ferdinand Brensinger, 
who was an independent contractor, and, therefore, that she was re- 
lieved of responsibility. The law of this case was perfectly apparent 
to the Board and were it not for this allegation on the part of the 
defendant, it could have revised the findings of the Referee upon 
the record then returned without a hearing de novo. At the said 
hearing, there was no testimony produced to substantiate the allega- 
tion that the deefndant was not the real employer of the claimant. 

In this case, we must look at the whole transctaion and not upon 
any particular incident connected therewith when determining the 
character of the business of the defendant or the employment of the 
claimant. 

The defendant began this operation before the Workmen's Com- 
pensation Act of 1915 was in force^and, therefore, her situation came 
within Section 302- (a) for she had a contract of hiring made before 
December 31, 1915, and the law conclusively presumes that the parties 
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continued their relationship and adopted compensation because 
neither in writing previous to January 1, 1916, notified the other that 
he or she did not intend that the provisions of Article III of the Act 
should apply to the said contract. 

In order that there may be no doubt as to the position of the Board 
on the law of this case, we will reiterate our former conclusions of 
law and the reasons adopted in the opinion of Chairman Mackey upon 
ganting the hearing de novo. 

The policy of the law is against the creation of any situation 
whereby a workman can be engaged in his occupation within the 
State of Pennsylvania and be deprived thereby of the benefits of the 
Workmen's Compensation Act. The Legislature exempted four 
classes of employes, namely: The agricultural worker, the home 
worker, the casual employe not engaged in the regular course of the 
master's business, and the domestic servant. Whenever an employer 
claims the benefit of these exemptions the burden of proving that the 
claim falls within one of these enumerated classes is surely upon 
him. We take it that it is our duty to allow no injured employe to 
go without compensation, unless the deefndant has squarely met 
this burden of proof and established the exemption both in fact and 
in law beyond the peradventure of a doubt. In this particular case • 
there can be no question but that the owner of the property, Ida 
Groner, a woman of financial responsibility, had purchased a prop- 
erty and was reconstructing the dwelling for the purpose of creating 
a home. Her husband, also a property owner in his own right, had 
at or about that time retired from active business and was acting as 
his wife's agent, in the hiring of men and superintending the recon- 
struction of this dwelling. 

In order that an employer may be deemed to be engaged in "busi- 
ness," we will not hold that the extent of time necessary to complete 
the undertaking is an absolutely determining factor. Business can 
be said to be that which busies, or engages time, attention or labor, 
as a principal serious, concern or interest, or as further defined in 
Webster's Dictionary as "a particular subject of labor or attention ; 
a temporary or special occupation or concern." 

For four months, Mrs. Groner had been engaged in the business of 
repairing her house, and her husband, as her agent, had been secur- 
ing employes on the faith of his principal's ablity to pay. In the 
meantime this law became effective on the first day of January, 1916, 
at a time when the dwelling was still in the course of reconstruction. 

The Act follows the British Act of 1906, which relieves the em- 
ployer of the obligation to compensate the injured employe if the 
employment was casual and not in the regular course of the employer's 
business. See Section 104, Article I, Workmen's Compensation Act 
of Pennsylvania, 1916, Digitized by i^OOglC 
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Therefore, we can profitably consult the decisions of the English 
courts as well as those of our sister States when in the statutes the 
conjunction "and" is used rather then the disjunctive "or." It is 
immaterial, then, in the consideration of this or any other case whether 
the employe's work was "casual" if once determined he was engaged 
in the "regular course of the business of the employer." 

It is worthy of notice that the order of the words of the law is "the 
regular course of the business of the employer^' and not "the course 
of the regular business of the employer." In considering this ques- 
tion, then, we only have to determine whether or not the employe was 
engaged in the "business" of the employer. 

It cannot be said when one is engaged for four months in repair- 
ing, building or reconstructing a dwelling that he is for the purposes 
of this Act not in any business. The reconstruction of this house had 
certainly engaged the time, attention, labor, concern and interest of 
the owner. 

For the purpose of this case, as has been previously observed, there 
need be no discussion of the question of what is a "casual employe" 
under the Act, nevertheless we will embrace this opportunity to place 
a few of our thoughts in this regard on record : 

At the outset it may be observed that our Board encounters the 
same difficulty that has been recognized by the English courts, viz: 
that there can be no unbending rule as to what does or does not con- 
stitute "casual employment." English courts have frequently de- 
clared their inability to determine in any one case what is a ^'casual 
employe," generally speaking, or to adopt any definition that will 
be comprehensive of all conditions that may arise. The courts have 
frequently stated that each case must depend in a very large degree 
upon its own facts. This statement is clearly established by a study 
of such cases as Hill v. Bogg, 2 K. B., 802, 1 B. W. C. C. 320; John- 
son V. Monastorevan v. General Stone Co. 2 B. W. 0. 0. 183, and 
Blythe v. Sowell 2 B. W. 0. C. 476 Thomas Bevan, in his book on 
"Law of Employer's Liability and Workmen's Compensation" (;i909) 
adopts the definition of the word "casual" as "depending on chance; 
depending on or produced by chance; occurring or coming at uncer- 
tain times not to be calculated on ; coming without design or premedi- 
tation; casual labourer; one who does casual or occasional jobs." 

The Connecticut Act, like ours, follows the British as to the use 
of the word "and" as distinguished from the word "or," thereby only 
exempting the casual employe if he be not engaged in the regular 
course of the employer's business. Any decision then of the Con- 
necticut Commission is persuasive in discussing the Pennsylvania 
Aet 
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We find a very illuminating opinion filed by Hon. George B. Chand- 
ler, Compensation Commissioner of the First Congressional District 
of Connecticut, under date of March 1, 1916, in the case of Henry 
J. Qorse, employe, against Stephen Caplin, employer (not yet re- 
ported). In passing upon the question as to whether Gorse was a 
casual employe, the Commissioner says: 

"In order that a workman be excluded from the terms of the Act 
such workman must be either an outworker or both a casual employe 
and a person employed for purposes other than the employer's trade 
or business or a member of the employer's family dwelling in his 
house. In my opinion Gorse was neither a casual employe nor was 
he employed for purposes other than those of his employer's trade or 
business. He was not picked up, on the spur of the moment, and put 
to work on an odd job. He took his place alongside other workmen 
engaged in the operation in question, which was of sufficient magni- 
tude to call for an expenditure of approximately |546, and required 
for its performance some two months' time. His employment was 
brief merely because of an injury soon after his employment began. 
Presumably his employment might have continued until the job was 
completed had this injury not occurred. The record does not reveal 
that Caplin had any trade or business other than operating tliis sum- 
mer place. He had bought an old farm in Hartland, Connecticut; he 
lived on it or operated it in the summer. He was engaged in the pro- 
cess of improving it, apparently for his own pleasure or convenience. 

"I am of the opinion that in so far as his relation to the State of 
Connecticut and its Compensation Act is concerned, he is to be con- 
sidered as having entered into and being in the business of operating 
and improving this farm or estate. If we are going to permit persons 
residing outside of the State and engaged in some unknown business 
or no business to enter the State and employ five or more persons in 
some enterprise here and then enter upon the technical plea thai 
such persons are not their employes upon the ground that it is not 
their "business" to use such employes, we are creating a loophole in 
the Act open to grave abuse. 

"I am not ready to adopt the construction that all an employer has 
to do to escape the terms of the Workmen's Compensation Act is to 
show that had no trade or business. In an industrial State, like 
Connecticut, such an interpretation might fairly be said to be contrary 
to public policy." 

The language of Commissioner Chandler suggests the same thought 
which we undertook to voice at the beginning of this opinion, viz: 
that it is against the policy of our law to create any situation whereby 
there can be an unwarranted escape from liability by any technical 
plea on the part of the employer. All our Acts, Nos. 338 to 343, in- 
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elusive, constitute our system of compensation and insurance. They 
are to be interpreted in the light of and in relation to each other. We 
. will be doing no violence to the evident intention of the Legislature 
by suggesting that when an employer is about to engage in an under 
taking which will require a certain number of employes, whose em 
ployment will be definite in character, requiring a period of time for 
completion capable of approximate calculation, then the law im- 
poses upon him the duty of contemplating the question of insurance 
and the employment can not be then deemed "casual." 

Our law had favored him with the opportunity of securing personal 
immunity by taking advantage of any one of the insurance schemes 
that may appeal to him. The same law that has given him the op- 
portunity will impose a liability upon him for not taking advantage 
of the same. When, therefore, an employer has the opportunity, in 
advance, of making definite plans for a given undertaking, and he 
can ascertain with some degree of certainty the cost of same, and 
can, if he choooses, secure compensation insurance, he cannot be said 
to be engaged in ^^casual employment," nor can he subsequently escape 
liability to an injured employe on the ground that the employment 
"^as "casual and not in the regular course of his employer's business." 

It is not our intention to interpret the term "casual employment," 
so that by any circumlocution or vague technicalitj the employer can 
escape a just liability; nor do we intend to violate a common sense 
interpretation of the term nor to defeat the apparent intention of 
this Act. In conclusion, then, no matter what undertaking an em- 
ployer sees fit to engage, if he has time for premeditation, calculation 
and design, he must be considered to have engaged in a 'T)usiness" 
and the employe under these circumstances can not be considered 
"casual," and under our Act the defense of "casual" employe, and 
not engaged "in the regular course of the employer's business," will 
be unavailing as against the injured employe. 

Award. 

It is hereby ordered that the defendant pay to the claimant the 
following sums to reimburse him for payments made on account of 
medical attention: 

Operation, J25.00 

Easton Hospital, board and room, 10.00 

Dr. Reichard, 2.00 

Medicines, .75 

It is further ordered that the defendant pay to the claimant 50% 
of his weekly wage of f 17.60 or f8.80 per week from January 18, 1916, 
a period of time not to exceed 175 weeks and if at any time the claim- 
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ant acquires an earning capacity then upon petition and proof, tke 
award will be modified in accordance with such facts as may then 
develop. 

It is further ordered that the defendant pay the costs of these pro- 
ceedings. Witness bill before the Compensation Board: 

Name. Dayi. Iflles. Amount. 

Steward Marsh 1 2 |1 W 

Ferdinand Brensinger 1 2 1 66 

John Brensinffer. 1 2 1 B« 

Alfred Albert 1 2 1 B» 

Total $6 24 

Also the following witness bill filed by the claimant at the Referee's 
hearing which was made a part of the record by order of the Board 
under date of July 26, 1916 : 

Name. Days. Miles. Amount. 

Steward Marsh 2 2 |3 0« 

rerdinand Brenainffer 2 2 3 Oe 

John Brensinffer, 2 2 3 0» 

Alfred Albert ; 2 2 3 06 

N. W. Beichard 2 2 3 OG 

Edward Vostellar 2 2 3 06 

John Stiles 2 2 3 06 

Horace Stiles 1 2 1 B6 

Mathew Italio : 1 2 166 

Brerett Kent, Bsq., advanced for subpoenaing witnesses, 35 miles 7 00 

Total 13164 



Smith V. Pittsburgh Coal Co.* 
(2 Dept Reports 1119). 

AocidenP—What constitutes an accident. 

Where an employe is injured while engaged in the usual course of his employn&ent 
it is not necessary that such injury shall result from any unusual incident of his work 
or from some departure from the usual course thereof; it is sufficient that the 
injury be unexpected when sustained in order to be regarded as an "accident." 

' Accident— Hernia. 
An employe " who, in the course of his employment, while engaged in lifting %, 
car on a track, suffers a hernia, is regarded as having sustained an accident, and is 
entitled to compensation. 

Accident — Hernia in abdominal wall weakened by previous hernia. 

Where a strain causes protrusion of the (bowels, it is a compensable injury, eren 
though the protrusion is at a point weakened by coiigenital malformation or pre- 
existing hernia. 

Per Commissioner Leech: "The Workmen's Compensation Act does not prescribe 
any standard of health or physical condition to which the workmen of the State must 
conform to qualify for compensation, nor does it imply a warranty on the em- 
ploye's part that he is free from latent disease or physical defect which may de- 
velop into serious injury if excited into activity through his exertions in the conrse 
of his. employment." Digitized by v:rOOQ iC 
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Contributory negligence— No defence to claim for compemation. 

If a claimant knew that he had a rupture and that he could have safeguarded him 
self from injury by wearing a truss or by haying an operation performed befort 
catering upon his work, he is guilty of contributory negligence, but cannot be denied 
compensation on that ground. 



OPINION BY (COMMISSIONER LEECH— June 1, 1916. 

This case comes before the Board on an appeal taken from an 
award in favor of the claimant by Thomas J. Dunn, Referee of the 
Eighth District 

The Referee found that on January 3, 1916, the claimant, James 
Smith, while in course of his employment in the defendant's mine, 
was assisting his father in putting a coal car upon the trpck, the 
father putting his weight on one end and the claimant, lifting on 
the other and that the strain of lifting caused an umbilical hernia, 
which incapacitated him from January 3 to March 13 inclusive. 

He further found that "there may or may not have been a congeni- 
tal pre-disposition to hernia on the part of the claimant." 

The Referee found as a matter of law that the injury to the claim- 
ant was an injury resulting from an accident in the course of his em- 
ployment and as such entitled the claimant ^o compensation begin- 
ning on January 17 and terminating March 13 at the minimum 
rate of ?5 per week together with JIO for hospital services. 

The appellant contends: 

1st. That the evidence showed that the hernia was not caused by 
the falling or slipping of the car or any other unusual incident of the 
claimant's work, and was due to the lifting which was part of the 
claimant's regular duties and so was not an injury by accident as re- 
quired by Section 301 of the Act. 

2nd. That the Referee's finding that "there may or may not have 
been a congenital pre-disposition to hernia" was not supported by the 
evidence, and he further contends that the hernia, for which the 
claimant asked compensation, was not caused by the lifting but was, 
at most, a mere aggravation of a previously existing hernia. 

While there were several early decisions of the English Court of 
Appeals, which held that no injury is ^T)y accident" unless there is 
some departure from the usual course of the employe's work or some 
unusual condition of his place of work — see 25 Harvard Law Review 
339, it has been settled law in England since 1903 that nothing more 
is required to constitute an "injury by accident" than that the harm 
which the workman sustains is unexpected on the occasion when he 
sustains it and that it is not necessary that it should be caused by any 
unusual incident of his work, Penton v. Thorley L. R. (1903). Appeal 
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Cases 443. In that case, the Hause af Lords reversed the decision of 
the Court of Appeals affirming the judgment of the Surrey County 
Court which had denied compensation to a workman who was rup- 
tured; while moving a lever, a regular part of his usual duties. Lord 
Monaghton, who delivered the principal opinion, said : "The expres- 
sion *by accident' is used in the popular and ordinary sense of the 
word, denoting an unlooked for mishap or untoward event which was 
not expected nor designed," and cited North American Life & Ac- 
cident Insurance Co., v. Burroughs 69 Penna. 43, in which it was held 
that the death of an insured, who strained himseK while hauling hay, 
was a death by accident within the meaning of a policy operative only 
in case of death "in consequence of accident." Williams, J. saying: 
"There is no more reason for regarding an injury to the abdominal 
muscles caused by an unexpected blow, an accident, than an injury 
caused by a casual and unlooked for strain." 

In construing the American compensation acts, which copy the 
English Act in so far as to require that the injury shall be "by acci- 
dent" or "by an accident," American Courts and Commissions and 
Boards have consistently construed these phrases in accordance with 
the decisions of the House of Lords in Fenton v. Thorley, Bwpra. 

In California, Andreini & Cudahy Co. 6 Neg. and Comp. cases 
Ameataled 390 ; Massachusetts, Brightman's case 220 Mass 17, Yucan- 
ovitch V. General Efectric Co., 8 Rep. Cases Mass. W. C. A. 787; New 
York, Mooney v. Webber Piano Co., 93 Weekly Underwriter 481; 
West Virginia Poccardi v. Public Service Co. 84 S. E. 242, Connecti- 
cut, Maloney v. Waterbury St. Co.— 92 W. U. 699, Asquilam v. 
Lambo 93 W. U. 200; Searles v, Connecticut Co. 92 W. U. 426, Min- 
necota, Rakovich v. Agnew Co. 93 W. U. 656; Illinois, James t?. 
Hotel La Salle 93 W. U. 793; Michigan, Scott & What Cheer Mining 
Co. 93 W. U. 407; Zappla v. Ind. Ins. Com., 82 Wash 314, Wiscon- 
sin, Mathes v. Dudenhoeper Cx). ; Wis. Ind. Conn. December 22, 1915. 
compensation has been allowed for hernia, muscular strains, the 
breaking of an aneuriam of the heart and other similar injuries, 
though there was nothing unusual in the work which the employe was 
doing when the rupture or strain occurred or the aneuriam broke. 
Therefore, while the testimony shows that the breaking out of claim- 
ant's hernia was caused by the exertion of lifting .the car, an opera- 
tion which was in the ordinary course of his work and was not due 
to any unusual strain put upon him by the falling or the dropping of 
the other end of the car, the hernia is "an injury by accident" and as 
such, compensable unless there is merit in the appellant's second con- 
tention. 



Digitized by i^jOO^lC" 



66 

The appellant's second contention, as before said, is that the Ref- 
eree has erred in not finding as a fact the pre-existence of hernia and 
iQ not holding that the protrusion of the claimant's bowel in the 
region of the old hernia was a mere aggravation o fthe pre-existing 
hernia and not an injury caused by the lifting. 

The claimant's own testimony, coupled with that of the operating 
physician shows clearly that there had been a hernia existing in the 
claimant's umbilical region for some time prior to January 3 and 
that the claimant knew of its existence or, at least, was conscious of 
a lump in his side, though it had not troubled him nor prevented him 
from working up to that date. Therefore the Referee's finding that 
"there may or may not have been a predisiK)sition to hernia" is not 
supported by the evidence. But though this finding is not supported 
by the evidence, this error is not ground for reversal unless it is ma- 
terial. It is, therefore, necessary to consider whether a predisposi- 
tion to hernia, or a pre-existing though dormant and quiescent hernia 
in the same region through which the bowels were forced by the lift- 
ing, would defeat the claimant's right to recovery. 

British and American courts, commissions and boards are, with 
the possible exception of California, unanimous in holding that there 
is an injury by accident where the exertion required in doing a par- 
ticular piece of work is too great for the man undertaking it because 
of a pre-existing disease or weakness. It is regarded as immaterial 
that the work required very little exertion and would not have in- 
jured a workman in reasonably good physical condition or that the 
particular piece of work was itself one which it was a part of the 
sufferer's regular duties to perform. It is immaterial that the em- 
ploye knows of his bad physical condition or even realizes that it 
creates a risk of injury sooner or later, unless he is thereby led to 
expect as inevitable the injury on the particular occasion in which 
he sustained it. 

The Workmen's Compensation Act does not prescribe any standard 
of health or physical condition to which the workmen of the State 
must conform to qualify for compensation nor does it imply a war- 
ranty on the employe's part that he is free from latent disease or 
physical defect which may develop into serious injury if excited into 
activity through his exertions in the course of his employment. See 
Braley J in Crowley v. Lowell 111 N. E. 786 (Mass. 1916). 

In Wetzel v. Rosenbaum ; 2 Dept. Reports 841, we awarded compen- 
sation to claimant who while in the defendant's employment sprained 
her ankle which had been weakened by a previous sprain received 
outside of her employment, Commissioner Leech saying: "It would 
be idle to theorize as to what extent the first accident conduced to 
the second. The fact that her ankle was weakened by the first acci- 
dent cannot affect her right in this case." 
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In Clover and Clayton v. Hughes L. B. (1910) A. C. 242, compen- 
sation was awarded to the dependents of a workman who was suffer- 
ing from an aneurism of the ^orta in so advanced a state that the 
exertion of tightening a nut with a spanner caused it to burst; see 
also Dotzaver v. Strand Hotel 3 B. W. C. C. 387 and Brightman's 
Case, 220, Mass. 17. 

Unless there is something peculiar about hernia which distinguishes 
it from all other injuries, it follows that the fact that the abdominal 
wall through which a strain or blow caused the bowel to protrude, 
though weakened by congenital malformation, or even by an old 
hernia or by some prior strain is immaterial. In every English and 
American jurisdiction in which the question has come up, it has been 
held that congenital pre-disposition or weakness in the abdominal 
walls, not due to a prior hernia, does not destroy the right to compen- 
sation; Mathes v. Dudenhoeper Co. supra; Hasenstaab v. Chicago 
House Wrecking Co. Opinions Ind. Board of 111. (1915), 62; Arch 
Scott V. What Cheer Co., Ind., Accident Board of Mich, 92 W. U. 
407; Steinart t?. German General Benevolent Society, Negligence 
and Compensation Cases Annotated, 392 note. 

The English Court of Appeals, the Boards or Commis^sions of Il- 
linois, Wisconsin and Michigan hold that the protrusion of the bowel 
caused by a strain or blow through the part of the abdominal wall 
weakened by an old hernia, which had been previously dormant and 
had not incapacitated the claimant from labor, is a compensable in- 
jury, if caused by a strain or blow; Brown v. Kemp, 6 B. W. C. C. 
725; Mathes v. Dudenhoeper; Hasenstaab v, Chicago Co.; Arch 
Scott V. What Cheer Co., supra, the last case in which the facts 
were, substantially, the same as those in the present case and in 
which compensation was awarded after a re-hearing in which all per- 
sons interested in the subject of hernia were invited to participate 
and file briefs. 

In Brown v. Kemp, 6 B. W. C. C. 726, the English Court of Ap- 
X>eals affirmed a judgment of the county court awarding compensa- 
tion to a workman who, while lifting a heavy cask, burst open an old 
rupture of long standing which had, however, caused him no incon- 
venience for five or six years, Cozens Hardy, M. R. saying : "It was 
a fresh rupture because there was a breakage when there had been 
no breakage for five or six years, but it was in the old place." and 
Kennedy, L. J. saying: "It was not the case of a gradual slipping 
down in the sense that even if he had not been doing this work it 
would have come down at that time or might possibly have come 
down." 

In Legge v, Nixon's Nav. Co., 7 B. W. C. C. 521, a case in which 
the court of appeal held that compensation was properly, denie^. 
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since the incapacity was due to the gradual and natural progress of 
an old hernia though it did not become serious enough to stop the 
plaintiff's work until he was in the defendant's employment, Cozens 
Hardy, M. E. put as an instance of a clear right to compensation the 
case (practically identical with the present case) where the exertion 
of lifting a truck or car on to a track caused an old hernia, which 
was in a quiescent state, to become active and the bowel to come out 
at that particular time. 

On the other hand, California though allowing compensation where 
there is a congenital pre-disposition to hernia, denies compensation 
where a strain brings on protrusion of a bowel through an old hernia, 
U. S. Fid. & Gas Co. v. Rawlings, 6 N. & W. C. A. 393, and the rules 
promulgated by the Commission of Washington provides inter alia 
that "the applicant must show that he did not have hernia before the 
accident," while the rules of the West Virginia Commission require 
the claimant "to prove that it (the hernia) did not previously exist." 
While these rules are cited in Zappala's Case and Poccardi's Case, 
supra, in neither was the Court required to discuss or pass upon their 
correctness since there was no evidence of pre-existing hernia in 
either. These rules were adopted partly "in response to medical crit- 
icism of the theory of rupture by strain or exertion :" see Morris J. 
in Zappala's Case, supra., and partly because of the fear that, wher- 
ever a hernia is noticed or becomes troublesome, the sufferer will as- 
cribe it to some incident of his labor, real or imaginary, unless string- 
ent rules of proof are established. Both Washington and West Vir- 
ginia therefore, demand, not only that there shall be no preexisting 
hernia, but also that the claimant shall prove that "the origin of the 
hernia was recent," that "it was accompanied by pain," and that "it 
was immediately preceded by an accidental strain." 

The medical criticism is based upon the position taken by the med- 
ical profession, that it is impossible for a strain to cause hernia with- 
out some preceding weakness of the abdominal walls, generally, 
though not always, due to congenital malformation, though it is ad- 
mitted that a strain may be an exciting cause of the protrusion of the 
bowel through a previously weakened wall ; see National Compensa- 
tion Journal, Dec. 1914, p. 12, et seq,, Da Costa, Modern Surgery, pp. 
972-973, and the treatise of Dr. W. B. CoUey, printed in Keen's Sur- 
gery and cited at length in Aquilano v. Lambo, supra. Therefore, 
they conclude, that all hernia cases, except that almost negligible 
breaks a previously perfect abdominal Wall, are caused by the original 
percentage thereof in which a blow or other violent external force 
that a strain may be the exciting cause of a hernia, they refuse to rec- 
ognize the strain as its true cause, since, where there is a disease 
weakness or malformation and not by the strain. While admitting 
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or malformation, every condition of which such disease or malforma- 
tion is a necessary antecedent is to the medical mind caused by it and 
by it alone. This view is not only opposed to the weight of authority 
in compensation cases^ (see cases cited suprai), but it is based on a 
conception of cause and effect diametrically opposed to the legal 
conception thereof. It would be mere waste of time to cite the in- 
finite number of cases in which the defendant has been answerable 
for harm, of which his act has been the efficient, contributing cause, 
though it has neither been the sole cause nor the first cause of the 
harm. 

It is to be noted that the medical view makes no distinction be- 
tween pre-existing hernia and congenital or other pre-disposition to 
hernia, nor does it apply exclusively or with peculiar force to hernia. 
Therefore, if accepted in toto, it would not only deny compensation 
for all hernia save few cases where a perfect abdominal wall is pierced 
by external force but, if logically applied, it would deny compensa- 
tion wherever a pre-existing defect or weakness is a cause contributing 
to an injury and so is directly opposed to our recent decision in 
Wetzel v. Kosenbaum, supra. For these reasons, the Board accepts, 
as the better authority, the decisions of the English CJourt of Appeals 
and the Illinois, Wisconsin and Michigan Boards, and rules that 
whefe a strain causes protrusion of the bowels it is a compensable 
injury, even though the protrusion is at a point weakened by con- 
genital malformation or pre-existing hernia. 

The fact that simulation or exaggeration is comparatively easy in 
hernia cases should undoubtedly require the Referee to exercise great 
caution and to award compensation only where the evidence clearly 
shows that the incapacitating hernia was suddenly brought* on by 
some accident or strain occurring in the course of the employment at 
some definite point or time. But, in the present case, the uncontra- 
dicted evidence shows conclusively that the claimant was engaged in 
labor involving violent and sudden exertion of a sort recognized as 
likely to bring on hernia, especially where the abdominal wall is 
weakened by an old hernia. Indeed the appellant admits this by his 
contention that the claimant knowing of his old hernia ought to have 
worn a truss or had an operation performed before doing such heavy 
work. While in the midst of lifting the car, the claimant dropped 
his end of it at the very moment when he alleges he felt the hernia. He 
immediately complained of pain, stopped work and sought medical 
advice and aid. The claimant's evidence satisfies the most exacting 
requirements of proof in force in any jurisdiction, and there is no 
need of determining whether the Board will adopt rules such as those 
of Washington and West Virginia, requiring that in all hernia cases 
the claimant shall show that he exhibited some external signs of 
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pain immediately after tlie alleged hernia. It may be pointed out 
that the provision of Section 417 which permits a Referee to appoint 
an impartial physician or surgeon to examine the physical condition 
of the claimant makes successful simulation or exaggeration much 
more difficult than in those jurisdictions where no such power is 
given to the Commissions, Boards or Arbitrators. 

Finally — the appellant appears to lay stress upon the fact that 
the evidence shows that the claimant knew of his rupture and that 
he could have made his work safe notwithstanding the rupture by 
wearing a truss or by having an operation performed before engag- 
ing in heavy labor. 

The evidence on this subject is very meagre. While it shows that 
the claimant knew he had a lump in his abdomen, it fails to establish 
that he knew, or ought to have known, that it made his work dangerous 
unless he wore a truss or had an operation performed. Even had 
the evidence clearly shown that the plaintiff knew that an operation 
would have cured him and that without it or the use of a truss a cei 
tain amount of risk attached to the heavy work which it was his duty 
to do, still this would have only proved that he was guilty of contrib- 
utory negligence, and it has been i)ointed out in Smith v, Gteneral 
Crushed Stone Co., 2 Dept. Reports, 1022, decided by the Board on 
May 22, 1916, that contributory negligence on the part of a claimant 
does not, under the terms of Section 301 of the Act, deprive him of 
his right to compensation. 

Therefore, while the Referee has perhaps erred in finding that the 
evidence did not show that the claimant had a pre-disposition to 
hernia, this error is immaterial. The uncontradicted evidence shows 
conclusively that the protrusion of the bowel in the area of the old 
hernia was not gradual nor the result of the orderly development of 
the old hernia, but was a sudden breaking protrusion caused by the 
strain of lifting the car. 

The Board is, therefore, of the opinion that the claimant's hernia 
was an "injury by an accident" within the meaning of Section 301 
of the Workmen's Compensation Act, and since it is not disputed 
that the accident occurred in the course of the claimant's employ- 
ment, it is an injury for which he is entitled to compensation. 

The appeal is dismissed and the award of the Referee affirmed. 
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Moores v. Valley Smokeless Coal Co. 

Accident— Definition of term — Hernia — Aggravation of pre-existing hernia. 

While working in a mine, the claimant tried to lift a car on the track and, in 
doing this, aggravated a slight pre-existing hernia into a complete hernia. Held, 
that he had sustained an accident in the course of his employment. 

The word 'accident* is to be used in the popular and ordinary sense of the word 
as defining an 'unlooked-for mishap or an untoward event which is not expected or 
designed. 



OPINION BY MACKEY— Ghairman— June 1, 1916. 
This case comes up on appeal from an award rendered in favor 
of the claimant by Jacob Snyder, Referee of the Sixth District. 
Two questions are raised: 

1. Did the claimant suffer disability as the result of an accident 
occurring in the course of his employment? 

2. Did the Referee err in fixing the rate of compensation? 
The claimant, a miner who had been employed by the defendant 

company for several years- as a miner, noticed some time in July, 
1915, "that something came on him as big as a hickory nut" which 
the physicians described as "a slight inguinal hernia." His physician 
inforpied him that he was ruptured and advised an operation which 
he neglected to have performed. He secured a truss and wore it 
while he continued at his work in the mines as usual without any 
trouble until February 11, 1916, when a loaded car of coal weigh- 
ing from 3,200 to 3,400 pounds ran off the track and the claimant 
in an effort to place the car back on the track exerted himself to 
his utoiost in lifting the car and when he "straightened up he felt 
sick in his stomach and had cramps in his abdomen, some times 
in one place and some times in another." The result was a complete 
hernia. He has not been able to do any work since. 

Two competent physicians testified at the hearing before the 
Referee and both agreed that ^*his extreme exertion in using his en- 
tire strength in lifting the car as described by him, caused this ac- 
cident or sudden change in his condition." The appellate courts 
in England and in the United States have held that the word "acci- 
dent" is to be used in the popular and ordinary sense of the word 
as defining an "unlooked-for mishap or an untoward event which 
is not expected or designed." The Board adopts this definition as 
being a sound and reasonable interpretation and in harmony with 
the spirit and purposes of the Act. If such an occurrence as hap- 
pened in the case before us cannot be described in ordinary language 
as an accident, we do not know how otherwise to describe it. 

In the case of James Smith v. Pittsburgh Coal Company, which 
raises the identical question upon similar facts, the Board in an 
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opinion -filed this day held that even though the claimant were 
afflicted with a predisposition to hernia or had an incomplete 
hernia, he is entitled to compensation, if his violent and mnusual 
exertion was the immediate cause of completing the hernia. For 
the reasons therein given and upon the authorities therein cited, the 
findings of the Referee that the claimant suffered disability as the 
result of an accident occurring in the course of his employment, 
IS affirmed. 

The other question raised in this appeal which alleges that the 
Keferee erred in finding that the average weekly wages of the claim- 
ant were 120.40 and fixing his compensation at the maximum, to wit: 
|10 per week, is without merit 

The claimant in his claim petition set forth that his wages were 
f20.40 per week and the only additional information on this ques- 
tion before the , Referee was brought out by the defendant who 
called O. E. Dovey, superintendent of the mines of the defendant 
company, who testified that the wages of the claimant were $80.00 
monthly" and added "we averaged up his time for the last six months 
and it amounted to $20.40 — some cents a week, thus corroborating 
the claimant. 

The appeal is, therefore, dismissed. 



Lynn v. Pennsylania E. E. Co.* 

Dependency— Parent on Illegitimfiie Child. 
There is no authority in the Workmen's Compensation Act of 1915 to award com- 
pensation to the mother of a deceased illegitimate child when the mother had sub- 
sequently married a man who is not the father of the child, and lives with this hus- 
band who amply supports her. 



OPINION BY MACKEY— Chairman— June 1, 1916. 

This case comes on appeal from an award rendered in favor of 
the claimant by Jacob Snyder, Referee of the Sixth District. 

The claimant in this case is a married woman, living upon a farm 
with her husband and two children. Her husband's farm consists 
of 128 acres and is stocked with a number of horses and cattle. 
The deceased was an illegitimate son, nearly twenty-one years of age. 
The mother had been married sixteen years. She testified that this 
ill^timate son made his headquarters at her husband's home. She 
also testified that the deceased sent all his earnings to her except 
what he spent for his clothes. 

He was working at Altoona at the time of his death and of course 
this amount was necessarily further reduced by his maintenance. 
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On the question of the mother's dependency, on cross examination 
she was asked: — 

O. — Do you want the Referee to understand by your testimony 
that you were dependent upon this son partially for support. 

A. — He certainly was good and did everything lie could for me. 

Q. — ^Would you have had a good comfortable living without any 
contribution from your son? 

A. — ^Yes sir. 

Q. — Can you give the Referee any idea as to how much money 
your son contributed to you during the last five years. 

A. — T cannot just exactly tell you the amount. He made over 
|300, working with the threshers. He kept a little spending money 
and paid for his clothes and the rest h^ gave to me. 

Q. — So you say you were dependent upon your son? 

A. — I certainly depended upon him a whole lot. He was good 
to me and always when he had money, I had money too. In the last 
letter from him he sent $10. After he came to Altoona he sent me 
110. 

In this case we feel it to be our duty to reverse the Referee. 

We find no authority in the Act to award compensation to the 
mother of an illegitimate child when she subsequently married a 
man who was not the father of the child and lives with this husband 
and is amply supported by him. Notwithstanding the fact that 
this illegitimate son was good fo his mother and made her presents 
of money from time to time, nevertheless, this is not a relationship- 
recognized in our Act and we cannot sustain this award. 

In McLean v. Moss Bay Hematite Iron & Steel Co., Ltd., 2 B. W. 
C. C, 282, we Ifind the case where a boy, who was illegitimate, was 
kill^ by an accident arising out of and in the caurse of his em- 
ployment. In an application for compensation, under the Work- 
men's Compensation Act, 1906, by the boy's mother and her hus- 
band (who was not the putative father of the boy), the county court 
judge found that the boy lived with the applicants; that both he 
and the male applicant paid their wages to the female applicant 
and from this common fund the family, including the iJby, was 
maintained, and that there was a margin of profit, the boy's wages 
being in excess of the cost of his maintenance. 

Held, that the husband, who was not the father of the boy, was 
not a dependent within the definiion contained in Section 13 of the 
Workmen's Compensation Act, 1906. 

Held, further that the mother of the boy being supported by the 
earnings of her husband cannot at the same time be partially de- 
I)endent upon the earnings of the child. 

Therefore, the Referee is reversed and the award to the claimant 
set aside. 
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Kline v. Susquehanna Coal Co. 

(2 Dept. Reports 1288). 

Dependency— Parent— Not necessary that parent relies exclusively on child^s 

earnings . 

If a Referee finds on proper evidence that a deceased son had contributed to the 
support of his father, and further, that the father was dependent to some extent 
upon his deceased son, the award of the Referee will be affirmed. 

Per Chairmen Mackey: "We are of the opinion that for a parent to be deemed 
a dependent under this Section (307) , it is not necessary that he or she relies 
wholly upon the contributions of the deceased child for support." 



OPINION BY MACKEY— Chairman— June 1, 3916. 

The above case came before the Board on the defendant's appeal 
alleging error on the part of the Referee in finding that the claimant 
who was the father of Frank Kline, deceased, was a dependent in law 
and in fact. 

We have carefully reviewed the testimony and find no reason for 
reversing the Referee in his findings of facts which were: "That the 
deceased Frank Kline was working ior the Susquehanna Coal Com- 
pany on January 31, 1916. That the deceased met with an acci- 
^dent on January 31, 1916 while in the employ of the defendant, 
Susquehanna Coal Company, and that the said Frank Kline died as 
a result of the accident received on February 1, 1916. That the 
deceased son was earning $12.34 per week. That his wages were paid 
semi-monthly. That the deceased contributed at various times to the 
supprot of his father, Frank Kline, the claimant." 

That Frank Kline, father of the deceased, was a dependent to some 
extent upon his deceased son for support and, that, further he is a 
natural dependent." 

We sustain the Referee in these findings of facts. 

As to the other ground of appeal viz: The Referee's conclusions of 
law, we fail to find error. From the above facts, the Referee has con- 
cluded that by authority of Article III, Section 307- (7), Work- 
men's Compensation Act of Pennsylvania, the claimant is entitled 
to compensation for the reason that he was to some extent dependent 
upon his deceased son for support at the time of the death of his son. 

We are of the opinion that for a parent to be deemed a dependent 
under this section, it is not necessary that he or she relies wholly 
upon the contributions of the deceased child for support. 

In Turner et al v. Miller & Richards, 3 B. W. C. C. 305, a father 
was awarded compensation as a dependent of the son who had paid 
considerable sums to the family fund during the years 1906, 1907 
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and 1908. The last payment was made early in 1909. In the summer 
of that year, he made two voyages of a month each. He did not send 
any part of his wages for these two voyages. On the last of these 
voyages, he was drowned. 

It was held that there was evidence to sustain the County Gourt 
Judge in finding that the father was a partial dependent. See cilso 
The Main Colliery Company v, Davies, 2 W. C. C. 108. We find- 
that under all English decisions, dependency within the provisions of 
the British statute, does not mean absolutely dependency for the 
necessities of life. It is sufficient that the contributions of the Work- 
man are looked to for support in the maintenance of the dependent's 
accustomed mode of living. Under the Connecticut Act, the de- 
pendent is not necessarily one to whom the contributions of the in- 
jured or deceased workman are necessary to his or her support of 
life; the test is whether the contributions were relied upon by the 
dependent for his or her means of living. Hotel Bond Co.'s. Appeal 
89 Conn. 43. 

The same observations may be made in respect to the New Jersey 
decisions. See Krouse v. Fritz & Sons, 93 Atl. 578. In Dazy v. Ap- 
ponaug Co. 36 R. I. 81, the Court said that the test of dependency is 
not whether the petitioner by reducing his expenses below a standard 
suitable to his condition in life, could secure subsistence for his 
family without the contribution of the deceased son, but whether such 
contribution were needed to provide the family with the ordinary 
necessaries of life for persons in their class and position. 

We hold, therefore, that the Referee was within the decisions, when 
he held that upon the facts of this case that the claimant was the de^ 
pendent of his deceased son, particularly in view of the language of 
the Pennsylvania Act which extends this right to the parent "if de- 
pendent to any extent upon the employe for support at the time of 
his death.'' 

The Referee is accordingly affirmed and the award sustained. 



Brenner v. National Safety Fifth Wheel Company. 
(2 Dept. Reports 1390). 

Diminution of record — Hearing de novo. 

If there is a suggestion of diminution of record, and the Board is of the opinion 
that aU the facts of the case have not been developed, a hearing de novo wiU be 
granted. 
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OPINION BY MACKEY— Chairman— June 1, 1916. 

The Board is not satisfied with the record in this case. 

The Defendant has suggested a diminution of record or omission 
of some very material parts touching the original injury and the im- 
mediate medical treatment. The Board feels that Dr. Brown ought 
to be heard. 

With a desire to have all the facts developed that might throw 
further light on this case, a hearing de novo is awarded, the said hear- 
ing to be held in Lancaster by one of the Commissioners, to be as- 
signed later. 



Brenner v. National Safety Fifth Wheel Co. 
(2 Dept. Keports 1390). 

Aocident— Abscess in hand held to he injury hy accident. 

A man's employment required him to hold certain castings by one end while he 
struck the other end with a heavy hammer. With each blow he sustained a jar 
in the hand holding the casting and testified as to two very severe jars just prior 
to his disability. Severe pain was felt in the palm of his said hand, an abscess 
developed, and he became disabled in consequence. Held, that he had received an 
injury by accident, under Article III, Section 301 of the Pennsylvania Workmen's 
Compensation Act while in the course of his employment and was entitled to com- 
pensation. 



OPINION BY MACKEY— Chairman— July 8, 1916. 
Hearing de novo on Claim Petition No. 156 before Chairman 
Mackey in pursuance of an opinion filed in the said case on June 1, 
1916, the said hearing being held on June 21, 1916 at 625-27 Wool- 
worth Building, Lancaster, Pa., at 10 o'clock in the morning. 

Names of Parties: — Clarkson Brenner, claimant; National Safety 
Fifth Wheel Co., defendant. 

Appearances: — ^Clarkson Brenner, for himself; H. P. Smith, pro- 
prietor of the National Safety Fifth Wheel Co., defendant. 

Claimant's Witnesses: — The claimant, Anna Brenner, Dr. H. C. 
Brown, Dr. Frank S. AUeman, Dr. H. M. Sultzbach, Adaline Brenner. 

Defendant's Witness:— H. P. Smith. 

Statement of Material Testimony. 
The testimony at the hearing, was briefly as follows: 
Clarkson Brenner, tlie claimant, was in the employ of the defend- 
ant, The National Safety Fifth Wheel Company, from either the 
latter part of December, 1915, or the first part of January, 1916, 
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nntil January 29, 1916. He was the sole employe of the defendant 
who is engaged in the business of casting and assembling the parts 
of fifth wheels. 

The nature of his employment required him to hold these parts 
in his left hand and strike on the other end of these parts with a 
heavy hammer in his right hand. Claimant testified that he was un- 
accustomed to this work and that he was perfectly sound and healthy 
before he started in the defendant's employ. He sustained more 
or less of a jar in the palm of his left hand every time he struck 
a blow with the hammer. He was able to identify two distinct times 
when, in this work, he received a very severe blow in this manner 
in the palm of his hand which caused at the time severe pains. 
These two instances happened a few days before the condition of 
his hand developed which is the subject of this claim. The claimant 
on January 29, 1916, suffered such severe pains in the palm of his 
left hand that he left his work and went home. The symptoms pro- 
gressed rapidly for the worse and on the following Monday morning 
he dictated a notice to his employer which was delivered to him by 
the claimant's daughter, stating that the condition of his hand was 
such that he could not work. The employer in person called upon the 
claimant the next day and was made fully aware of the condition 
of the hand and of the medical treatment that was being adopted. 

There was no objection upon his part to the services of Dr. 
Brown, neither did he offer to furnish any other treatment or any 
other physician; as a matter of fact, the defendant has not raised 
the question of his liability for medical treatment, if the evidence 
warrants the finding of fact that there was an accident or an 
injury under the Workmen's Compensation Act. 

After treating the hand for one week Dr. Brown, called Dr. Frank 
J. AUeman, a competent surgeon, who performed a proper operation 
which was necessary, not only to relieve the claimant, but as a 
matter of fact, to save his life. Subsequent to the operation. Dr. 
Sultzbach had also been in attendance. The defendant practically 
offered no defense. 

The claimant's wages at the time of the injury was |1.5Q per 
day or |7.5Q per week of five days, the testimony showing that five 
days constituted a week's work in this establishment. The claim- 
ant has been totally disabled from January 29, 1916, until the date 
of the hearing before the Referee on April 18, 1916, and from that 
date to the date of the hearing de novo all the claimant had been 
able to earn was |20, in a period of about three weeks, by helping 
his brother diad fishing. The testimony shows that the condition of 
the left hand is as follows: 
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The thumb and index fingers are apparently in good condition. 

The thumb can be adducted as well as flexed and extended. 

The middle finger is partly mobile, extension and inflection being 
interfered with somewhat by the scar in the palm of the hand. 
This finger will probably return to normals 

The third finger is held in a fixed position by the scar in the palm 
of the hand to which is adhered the tendons supplying this finger. 

The little finger is normal, but it will require massaging and 
other proper treatment to make it useful. The hand in time will 
become somewhat useful with the exception of the third finger which 
might be improved by a surgical operation consisting of dissecting 
the tendon from the scar. 

The operation was a very severe one necessitating a complete^ 
perforation of the hand, the back having been opened for the pur- 
pose of supplying a drainage. The hand at the present time is 
very tender and no weight can be supported by it. The claimant's 
expenses and hospital charges during the first fourteen days amounted 
to f 29.25 besides the doctors' bills of Drs. Brown and AUeman. 

Findings of Fact. 
)The claimant was in the employ of the National Safety Fifth 
Wheel Company, the defendant, at the time he sustained the two 
distinct and separate accidents or injuries just previous to January 
29, 1916. The said injury developed a palmar abscess which became 
infected so that a surgical operation became necessary to save 
the claimant's life. This operation was performed at the Lancaster 
General Hospital on February 4, 1916. Claimant's wages at the 
time of receiving the injury was |7.50 per week payable weekly. 
Hospital and medical charges during the first fourteen days, |29.25. 
Claimant was totally disabled from January 29, 1916, to present 
time with the exception of having been able to earn |29. 

Conclusion of Law. 
The claimant received an injury under Article III, Section 301, 
of the Pennsylvania Workmen's Compensation Act while in the course 
of his employment for the defendant. 

Award. 
The claimant is entitled to compensation at the minimum rate of 
|5 per week to be paid weekly from February 12, 1916, to May 31, 
1916, which is three weeks before the hearing when the claimant 
by assisting his brother in fishing earned ?20 during the three weeks 
immediately preceding the hearing. The claimant having shown a 
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disposition as well as an ability to earn something, it is ordered 
that from June 21, 1916, the award be 50% of the difference in the 
claimant's earning before the accident or |7.50 per week and what 
lie is able to earn. See Section 396- (b). 

This award is for permanent disability from the 14th day of 
February, 1916, to May 31, 1916, and from June 1, 1916, until sub- 
sequently modified or changed for partial disability carrying an 
award of 50% of the difference between the wages of the injured em- 
ploye, and the earning power of the said employe thereafter. 
. The employer can at any time in the future present evidence to 
the Board as to the earning capacity of the said claimant so as 
to adjust the payments to the then existing conditions. The claim- 
ant is also entitled to be awarded the following doctor bills and 
hospital services: 

Dr. Alleman $10.00 

Dr. Brown 3.00 

Hospital charges 29.25 



$42.25 



These bills are to be allowed id full for I find, that the operation 
was a major one and therefore the defendant would be obliged for 
medical services to the extent of $75, if so much had been spent. 

Costs. 

Claimant's witnesses at the hearing before the Referee: 

Dr. H. M. Sultzbach, one day, $1.50 

Dr. F. S. Alleman, one day, 1.50 

Claimant's witnesses at the hearing de novo: 

Anna Brenner, one day $1.50 

Dr. H. C. Brown, one day 1.50 

Dr. F. S. Alleman, one day 1.50 

Dr. H. M. Sultzbach, one day 1.50 

Adaline Brei\jier, 1.50 

$10.50 

Compensation 15 weeks and 3 days, February 12, 1916, to May 31, 
1916, @ $5 per week or 15 3-5 weeks under this working contract, $78. 

EYom June 1 50% of difference between $7.50 per week and amount 
claimant actually earns. 

Resume of award against defendant in favor of claimant up to 
and including May •31, 1916: 
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To be paid at once — 

Doctor's and hospital bill |42.25 

Witness bill 10.25 

Compensation 78.00 



fl30.50 

CONTINUING PAYMENTS. 

For a period not over 300 weeks for partial disability equal to 
50% of difference between |7.50 per week and what the claimant 
earns each week. The said payment to be made weekly. 

It is the opinion of the Commissioner presiding over the hearing 
de novo that these costs should be paid by the defendant. 



Waldek v. George W. Smith & Co. 



Occupational disease— Distinguished from accident. 
Under the agreed facts, the daimant was suffering from eczema, the cause of 
which was "continuously working in lead." Held, that he was suffering from an 
occupational disease, and compensation was denied. 



OPINION BY MACKEY— Chairman— June 2, 1916. 

The above case comes before us on an agreed statement of facts, 
asking for an opinion of the Board as to the defendent's liability for 
compensation under the following facts: 

The claimant was found suffering with eczema which the physician 
who treated the patient at the Stetson Hospital claims came from 
continuously working in lead, there being no abrasion or breaking 
of the skin of the affected part or any part of the body as a result 
of the injured employe's employment. Under tie Pennsylvania Act 
there can be no recovery for occupational diseases and this state of 
facts presents to the Board a typical case of an occupational disease. 
There is nothing in this case to indicate "violence to the physical 
structure of the body" as contemplated by our Law. 

We have interpreted the meaning of these words in the case of 
Smith V. The General Crushed Stone Company, 2 Dept. Reports, 
page 1022, "to include any sudden, abrupt change in the physical 
structure or tissues of the body attributable to the sufferer's em- 
ployment in the employer's service, whether such change is the 
result of a blow or other physical force applied from without, or of 
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some external force of nature, as cold or heat, operating directly 
on that part of the body injuriously affected, or of a strain or other 
internal disturbance of the bodily tissues."' 

Under this ruling we allowed recovery for frost bite but the present 
case cannot come under this ruling in view of the plain statement 
in the claim petition that the eczema came from continuously working 
in lead. 

Compensation is, therefore, denied under the foregoing agreed 
facts. 



Equi. V. Koelle-Speth & Co. 
(2 Dept. Beports 1116). 

Btnploye^Aa distinguiahhed from an independent contrfLctor— Piece ioorher hiring 

and paying hia own assiaianta. 

A concrete worker paid by the piece is an employe though he hires and pays his 
own assistants. 

Per Conunissioner Scott: If one is in fact a worker, and not simply engaged in an 
independent enterprise, the chiet end of which is the making of profits, rather than 
the receipt of wages for services rendered, the Act should be so construed and applied 
ms to assure its protection to the worker in case of his injury or death." 

Courae of employment— Employe injured on employer'a premiaea after atopping 
work — Employe^a preaence thereon required ty the nature of hia employment — 
Preparation for auhaequent work. 

An employe stopped work for the day and left the premises of hi« employer. 
Shortly after leaving he telephoned about some materials to be used in his employer's 
work. Subsequently he returned to the employer's premises and engaged in con- 
versation with a fellow employe concerning the work in which they were engaged. 
Before leaving the employer's premises the second time he was accidently killed. 

Held, thaf he was engaged in the course of his employment, when the accident 
happened, and his dependents were entitled to compensation. 



OPINION BY COMMISSIONEB SCOTT— June 2, 1916. 
This appeal raises two questions: 

(1) Was William Equi who died as the result of injuries received 
in an accident which occurred February 10, 1916 in a building in 
process of construction. Ninth and Cumberland Streets, Philadelphia, 
an employe within the meaning of the Workmen's Compensation Act 
of 1915; or was he an independent contractor for whose injury and 
death the principal contractor, the defendant is not liable? 

(2) Was the deceased at the time of the accident, in the course of 
his employment for the defendant company? 

*See4)age 308 Oases Appealed to Courts. 
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The Referee has answered both questions in the afiRrmative and has 
accordingly awarded compensation to the legal dependents of the de- 
ceased in compliance with the schedules of the Act. 

It is our opinion that the decision of the Referee is correct. If 
the humane purpose and intent of the Compensation Act is to be ef- 
fectuated, a common sense construction of its provisions ought to pre- 
vail. If one is in fact a worker, and not simply engaged in an inde- 
pendent enterprise, the chief end of which is the making of profits 
rather than the receipt of wages for services rendered, the Act should 
be so construed and applied as to assure its protection to the worker 
in case of his injury or death. 

From all the facts produced before the Referee, we do not hesitate 
to say that William Equi was an employe of the defendant company ' 
within the contemplation of the Act. He had but one helper and per- 
sonally performed most of the actual work upon the concrete work in 
the building where steel forms were used, the materials were fur- 
nished and paid for by the defendant. Mr. Tolland, the superintendent 
of the defendant company had at least general control, direction and 
supervision of the work, Equi and his helper did for the defendant on 
the building. It can hardly be urged with any force that the relation 
between Equi and his helper on this particular work was such as to 
impose any obligation upon Equi to insure his helper. 

It is also to be observed that Article III, Section 302- (b) pro- 
vides: 

"An employer who permits the entry upon premises occupied by 
him or under his control, of a laborer or an assistant hired by an em- 
ploye or contractor, for the performance upon such premises of a part 
of the employer's regular business entrusted to that employe or con- 
tractor, shall be conclusively presumed to have agreed to pay to such 
laborer or assistant compensation, etc." 

The plain reading of this part of the Act precludes the possibility 
of Equi or his helper being other than employes of the defendant 
company; nor do we find any, merit in the defendant's contention 
that Equi at the time of the accident was not in the course of his 
employment for the defendant company. Section 301 specifically 
states that, 

"The term 'injury by an accident in the course of his employment,' 
shall include all other injuries sustained while the employe is actually 
engaged in the furtherance of the business or affairs of the employer, 
whether upon the employer's premises or elsewhere, and shall include 
all injuries caused by the condition of the premises or by the opera- 
tion of the employer's business or affairs thereon, sustained by the 
employe, who, though not so engaged, is injured upon the premises 
occupied by or under the control of the employer, or upon which the 
employer's business or affairs are being carried on, the employe's 
presence thereon being required by the nature of his employment." 
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The Referee has held that the presence of Equi at the time of the 
accident on the premises where defendant's operations were carried 
on was required by the nature of his employment, and that he then 
and there received the injury by an accident, which caused his death. 

The testimony in this case shows that Equi, the employe, was an 
industrious, thoughtful workman, solicitious and careful about the 
work of his employer. True, it is pointed out by the defendant that, 
on the day of the accident, he and his helper quit work and left the 
premises about 1 :30 P. M. but it also appears that by some misunder- 
standing or mistake the materials necessary to carry on his part of 
the work, were not available, that he went to a nearby telephone to 
call up the New York representative of the firm furnishing the steel 
forms, to learn why they were not on hand for his use, that he after- 
wards gave to a representative of the defendant company the in- 
formation he had received, that about 3 P. M., of the same day he 
went to the second floor of the building to see Mr. Nolan, the carpenter 
or foreman, who was working on the concrete work put in with wooden 
forms on the second floor and had a few minutes conversation with 
him. It is more than probable from the testimony and circumstances 
surrounding this employment that the employe Equi, was discussing 
with Nolan matters relating to his work in the floor below, as the 
concrete work on the first and second floor was to be connected even 
though Nolan's statement is that the only thing said by the deceased 
was a request for Nolan "to go out and take a drink'' with him. 

The Referee has evidently disregarded this item of the testimony as 
not true, and as entirely inconsistent with the habits and general 
course of conduct of the deceased employe; he had all the witnesses 
before him, with full opportunity to observe their manner and any 
bias shown. The general presumptions and probabilities arising out 
of the testimony brought up with the record constrain us to concur 
in such view. The appeal is, therefore, dismissed and the award, as 
made, affirmed. 



Poluskiewicz v. Philadelphia & Beading Coal & Iron Co.* 
(2 Dept. Reports 1128). 

AppeaU — Referee^ s findings of fact. 
Unless dear and plain error can Ibe shown, the Board will not disturb the find- 
ines o^ fact by a Referee when there was sufficient evidence, which if beliered by 
him, warranted such findings. 

Death— Pneumonia resulting from injury to chest. 
Where an employe fell upon a rail, thereby injuring his chest, and pneumonia, 
subsequently developed, from which he died, his dependents are entitled to com- 



*See page 308 Cases Appealed to Courts. 
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pensation, if the pneumonia developed from the injury, notwithstanding the fact 
that the deceased was suffering from pleurisy at the time of the accident. 

Per Commissioner Scott: "Even if the testimony should estalblish the fact that 
at the time of the accident and immediately prior thereto the employe was suf- 
fering from pleurisy, there is authority that if the accident in any way aggravated 
and accelerated the disease so as to produce death, the case would fall within the 
meaning of the Compensation Act.*' 



, OPINION BY COMMISSIONER SCOTT— June 2, 1916. 

In this case, the Referee after a full hearing, awarded compensa- 
tion to the claimant and to he/* son as dependents of Rock Polu- 
skiewicz, who, he found, was an employe of the defendant. The Phila- 
delphia & Reading Coal & Iron Company, and that on January 26, 
1916, while discharging the duties of his employment, he received an 
injury to his chest or side and as a result of the injury so received, 
died February 11, 1916. 

The defendant company has appealed from the award of the Ref- 
eree upon the ground: (1) That Rock Poluskiewicz was not injured 
while in the service of the defendant company and in the course of his 
employment with it. (2) That his death was not caused by an injury 
sustained in the course of his employment and as a natural result of 
such injury. 

It is clearly established from the testimony taken before the Ref- 
eree that Rock Poluskiewicz was on the 26th or 27th of January, 1916, 
in the employment of the defendant company; that he was engaged 
with other employes upon a rock dump, when he slipped and fell and 
that a rail used in connection with the operations of the dump car 
came up from the ground several inches and struck him on the 
breast ; that he was compelled to stop work and by the assistance of 
other laborers was taken to his home where he was immediately at- 
tended by Dr. Stein, physician for defendant company, who also 
later called in consultation Dr. J. B. Rogers; that from the time 
of the accident until the date of his death he was wholly incapacitated 
]from performing any labor whatever, therefore, the finding by the 
Referee that the deceased received an accidental injury in the course 
of his employment is in the opinion of this Board fully sustained. 

The other and decisive question raised by the appeal is whether 
the accident, which undoubtedly did happen to the employe, was 
the natural cause of his subsequent death, if so, the finding and 
award by the Referee must be sustained, otherwise reversed and dis- 
allowed. 

Section 301 of the Wol*kmen's Compensation Act of 1915, provides : 
"The terms injury' and ^personal injury' as used in this act shall 
be construed to mean only violence to the physical structure of the 
body and stu^h disease or infection as naturally results therefrom,'' 
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It is evident that the injury sustained by the deceased employe 
falls within the meaning of the Act, but whether the injury so sus- 
tained naturally resulted in his death is a question of fact to be de- 
termined from all the evidence in the case. The findings of a Beferee 
will not be set aside except for manifest error, if the testimony is 
conflicting and doubt exists as to which of two opposite inferences 
may be drawn from it, or if there be fair ground to question the integ- 
rity and credibility of the witnesses the Referee will be held to be in 
a better position, on account of having the witnesses before him, to 
reach correct conclusions from the facts in evidence than this Board 
upon a review of the record and its accompanying testimony. 

The contention of the defendant seems to be, that notwithstanding 
the happening of the accident which caused such personal injury as 
to prevent the employe from continuing his work, he did not die as 
the natural result of such accident, but from miner's asthma pro- 
^gressing into pleurisy and pneumonia with consequent dilatation of the 
heart. Evidence regarding the history of the employe's physical con- 
dition prior to this injury is somewhat meagre and not at all har- 
monious. The statements made by members of his own family, who, 
if believed, had the best opportunity for observing his condition, were 
to the effect that he never had miner's asthma; that he worked at 
hard labor for years prior and up to the time of the accident. 

It is apparent from the testimony of his family and of other wit- 
nesses, who worked with him from time to time, that he was perform- 
ing the work of an ordinary laborer for a considerable time prior to 
and at the time of the accident, and had been working for a certain 
cement contractor and upon other jobs; on the other hand, one or 
more of the witnesses called by the defendant say that he was *'pale 
like skin, thin faced" and did not seem to be in good health, giving 
as their opinion that he had miner's asthma. The testimony of Dr. 
Stein relied upon by the defendant to establish the contention that 
at the time of the accident he was suffering from pleurisy, which he 
states, in its development alone caused the death of the employe, is at 
best but opinion evidence, the integrity and certainty of his opinion 
is adversely affected by the certificate given to a beneficial society 
to the effect that the employe "would not be able to work for some 
time on account of the contused wound on the chest," which solemn 
statement as to the cause of the disability is in direct conflict with 
his other testimony, nor does his explanation for giving the certificate 
indicate entire good faith on his part. Further, in the testimony 
taken March 23, Dr. Stein admitted that such an accident as was 
suffered by the employe might produce pleurisy. His testimony is ah 
follows : 
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"Q. If lie had fallen on the rail as he claims, could an accident of 
that kind bring on the condition that you found him in . 

"A. An accident to the chest could cause pleurisy, but the acci- 
dent or injury would have to be severe and a fractured rib could cause 
pleurisy, but not in that time, one hour." 

Later, however, in testimony taken March 31, Dr. Stein is positive 
that pneumonia could not have resulted from the injury which the 
employe suffered. It was the province of the Referee to harmonize 
these statements if he could. It is also to be observed that both 
Doctors Stein and Rogers with the county coroner, were insisting 
upon an autopsy being performed, which indicates some lack of con- 
fidence as to the real cause of death in the case. Even if the testimony 
should establish the fact that at the time of the accident and immedi- 
ately prior thereto the employe was suffering from pleurisy, there is 
authority that if the accident in any way aggravated and accelerated 
the disease so as to produce death, the case would fall within the 
meaning of the compensation acts. 

Re William Bunce Op. Sol. Dept. C. & L. 186. 

Fisher's Case, 220 Mass., 581. 

Willouby V. Great Western Railroad, 132, 6 W. C. 0. 28. 

A consideration of the foregoing items of testimony, and of all 
the testimony in the case, the evident conflict therein, the sudden 
development of the disease and consequent disability from the mo- 
ment of the injury, the rapid progress of the disease ending fatally 
in so short a time justifies the finding and award of the Referee and 
his decision is accordingly affirmed, the appeal is dismissed, and com- 
pensation allowed, as provided in the award made. 



EoUer v. Drueding Bros.* 
(2 Dept. Reports 1230). 

Injury— Violenoe to physical structure of the hody—8kin disease caused hy handling 
skins containing poisonous substances. 

A workman, while engaged in handling certain skins which contained some poison- 
ous substance, contracted poison in his arm and hands which almost immediately 
became swollen and greatly inflamed, incapacitating him for his work. Held, 
that the employe had suffered an accident and was entitled to compensation. 

Injury—Distinguished from disease. 
Where injuries received in the course of employment are of intraceable inception 
and gradual and insidious growth, and cannot be traced to having been received 
at some certain time, and in which there is no sudden or violent change in the 



*See page 308 Cases Appealed to Courts. 
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condition of the physical structure of the body, they must be regarded as the 
results of an occupational disease. However, if the injury can be traced to some 
certain time when there was a sudden or violent change in the condition of the 
physical structure of the body as, for instance, where poisonous gases were inhaled 
which damage the physical structure of the body, it is an accident within the Work- 
men's Ckxmpensation Act of 1915, and is compensable. 



OPINION BY MACKEY— Chairman— June 17, 1916. 

This is a claim for compensation made by a workman, who while 
engaged in the course of his employment for the defendant company, 
on January 12, 1916, handling certain skins which contained some 
poisonous ingredient which the Keferee found to be sumac, suffered 
an injury to his hands and right arm, which the medical testimony 
in the case terms "dermatitis." 

The Keferee found that the nature of the injury brought the case 
within Article III, Section 301, of the Workmen's Compensation Act 
and made an award in accordance with the schedule. 

The defendant denied that the injury came within the meaning of 
the said article and section. The facts were practically uncontra- 
dicted. The case involved merely an interpretation of the law at the 
hands of the Keferee in the first instance. 

In considering this appeal, the Bo^rd had the advantage of a very 
careful and well considered discussion of the law by Keferee Klauder. 
We have also given very careful attention to the comprehensive brief 
submitted to us by counsel for the defendant. 

The defendant urges that "a man in the course of his employment 
working along a fence row where ivy poison is growing and being in 
a condition susceptible, becomes poisoned, could not be said to be a 
victim of an accident, and upon that doctrine a man working with 
hides and his arm and hands become poisoned, did not meet with an 
accident in the common acceptation of that term. 

The defendants have unfortunately employed a suppositious case 
of ivy poisoning as though determining the present issue and sug- 
gests that it would not be considered an accident. We find, however, 
that with this very illustration the defendants cannot find relief, 
for in Plass v. Central New England Kailroad Company, 155 N. Y. 
Supp. 854, it was decided that the death of a person employed to 
cut grass on the railroad right-of-way by infection from poison ivy 
is accidental within the meaning of the New York Statute. 

The New York Act provides for compensation for "accidental per- 
sonal injuries arising out of and in the course of employment, and 
such disease or infection as may result therefrom." In view of the 
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fact that the only difference between this Section and the Pennsyl- 
vania law is that our Act has very wisely eliminated the troublesome 
question of injuries "arising out of" employment and confined them to 
those suffered "in the course of/' therefore, it must be granted that 
if the New York case is a well considered one, it absolutely settles the 
question of compensation for ivy poisoning suffered in the course of 
employment in Pennsylvania. 

We have no disposition to modify or amend our decision in Sawisky 
V, Foerderer, 2 Dept. Eeports, Volume 2, page 835, where we 
held, that "an employe is not entitled to compensation on account 
of disease contracted by germ infection or otherwise, unless such 
disease naturally results or develops from violence to the physical 
structure of the body of the employe sustained by him in the course 
of his employment/' Nor do we recede from our position in Beaton 
V. Hero Manufacturing Company {Ihid 845) where we decided that 
"an employe is not entitled to compensation for an injury which is 
slow in development and is the result of long continued exposure to 
acid fumes. Such an injury is in the nature of an occupational dis- 
ease and not the result of violence to the physical structure of the 
body," but we do propose to re-affirm Smith t>- The General Crushed 
Stone Company, {Ihid 1022) where we have construed "violence to 
the physical structure of the body'' to include "any sudden, abrupt 
change in the physical structure or tissues of the body attributable to 
the sufferer's employment in the employer's service, whether such 
change is the result of a blow or other physical force applied from 
without, or of some external force of nature as cold or heat, operat- 
ing directly on that part of the body injuriously affected or of a 
strain or other internal disturbance of the bodily tissues. 

The English Court of Appeals in Dotzauer v. Strand Palace Hotel 
Ltd., 3 B. W. C. C. 387, allowed compensation to an employe, who was 
washing dishes in a tank containing hot water, soft soap and caustic 
soda. His hands became greatly inflamed. His nails came off and he 
was disabled for four and a half months. It seems that the workman 
was subject to a disease affecting his skin and making it abnormally 
sensitive. 

The court held, however, that "the mere circumstance that a per- 
fectly healthy man would not have met with it is no answer at all.'' 
In the course of the opinion, the court said "he (the claimant) was 
washing up crockery of some kind, in hot water no doubt, but not 
in unduly hot water, in which there was soft soap and caustic soda ; 
and in the course of that, after he had been an hour or two engaged 
in this work, his hands became greatly inflamed. He changed his 
work the next day, I think, but the consequence was that there was 



Digitized by 



Google 



89 

great inf amation in his hands, his nails came off and for upwards of 
four months and a half he was completely disabled from doing his 
work. Was that an accident? I should have thought that in every 
popular sense of the word, it was an accident. This man on a par- 
ticular day by putting his hands, in the course of his business, into 
this hot water, in which soft soap and caustic soda were used, got an 
inflamed hand, resulting in the loss of his nails, and got it immedi- 
ately after putting his hands in the water. That was an accident, I 
should have thought in every sense of the word." 

In Ismay, Imrie & Co., v. Williamson, 1 B. W. C. C. 232, recovery 
was allowed to an employe who exposed his head to the heat of a 
furnace and by so doing met with a heat stroke, where an ordinary 
man would not have suffered anything serious from it. 

The Referee very carefully distinguished that class of cases to 
which belong the above and carry compensation from those of which 
Savsdsky v. Foerderer (supra) is a type. The latter case governs those 
claims growing out of an injury described by the Referee as "those 
received in the course of employment of untraceable inception and 
gradual and insidious growth, such as those we cannot trace to being 
received at some certain time and in which there is no sudden or vio- 
lent change in the condition of the physical structure of the body. 
On the other hand, if the injury can be traced to some certain time 
where there was a sudden or violent change in the condition of the 
physical structure of the body, as when poisonous gases were inhaled 
which damage the physical structure, these personal injuries were not 
meant to be excluded and are compensable." 

We adopt the Referee's distinction, Sawisky v, Foerderer, (supra) 
and Beaton v. Hero Manufacturing Company (supra) are among the 
Board's precedents for the first-class. Smith v. General Crushed 
Stone Company, (supia) for the latter. 

The claimalit had been doing this same kind of work for about 
five years and had never suffered a like injury. These skins were of 
a particular class. The claimant had not worked upon the same kind 
previously for two years. These skins were known as "half tan" skins 
containing a poisonous substance known as sumac. The same day 
that the claimant worked upon them, his arm over which they rested 
began to swell and his hands were like affected. Both his arm and 
hands presented an appearance of actite inflammation. 

Dr. Alexander testified that, in his opinion, the claimant was con- 
taminated by the unusual poison placed upon the hides. 

We consider the occurrence as an accident under Section 301 for, 
paraphrasing our language in Smith v. General Crushed Stone Co., 
(supra) "It is not a disease. It is sudden action. It directly 
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affects the physical tissues. It is not the secondary result of some 
idiopathic or other disease. The force which causes the injury, though 
a natural one, proceeds from without and is encountered in the course 
of the employe's s'ervice." 
The appeal is dismissed and the award of the Keferee is sustained. 



Pollard V. Pozar. 

(2 Dept. Keports 1266). 

Medicalj surgical and hospital services— Effect of employe's refusal to accept — 

Burden of proof. 

If an employe refuses to accept reasonable surgical medical and hospital ser- 
vices, he does not forfeit his right to any and all compensation, but only his right 
to claim compensation for such additional incapacity as is shown to have resulted 
from such refusal. 

Per Commissioner Leech: **When an employe has shown an injury and inca- 
pacity resulting therefrom, the burden is upon the employer to prove that this in- 
crease could have been prevented or diminished in extent or duration, if the employe 
had not refused medical services tendered by the employer. To meet this burden- 
the employer must show: (1) That he offered surgical, medical and hospital services, 
medicines and supplies to the injured employe. (2) That the medical services ten- 
dered were reasonable, i.e. such as it is reasonable to require the employe to 
accept. (3) That the employe's incapacity bad been caused or increased by his 
refusal." 

Appeals — Correction of errors in entire record whether alleged as ground of appeal 

or not. 
When an award of a Referee is brought before the Board on appeal the whole 
record is brought before it, and the Board will correct such errors ^ appear therein, 
whether alleged as ground for appeal or not, ai;d wiU make such modifications in the 
award as may be required to make it conform to the provisions of the Workmen's 
Compensation Act. 

Medical, surgcal and hospital supplies — Services rendered must he reasonable. 

An employe suffered a severe injury to his hand. The employer directed him to 
go to a physician located eight miles distant and in a direction opposite from his 
home, fifteen miles distant, where he desired to go until fully recovered. No pro- 
vision was made for the transportation of the injured employe to or from the 
physician, neither was it known whether the physician designated would be found 
available when the employe would arrive. The employer refused to authorize the 
employe to go to any other or nearer physician . None of the usual first aid remedies 
or appliances appear to have been provided. Held, that the employer had not 
offered reasonable medical or surgical serviced to the injured employe. 
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Burden of proof. 

When an employe has shown an injury and disability therefrom and the employer 
contends that the disability has been increased by the employe's refusal to accept 
reasonable services tendered, the burden is upon the employer to prove that the in- 
crease could have been prevented or diminished in extent or duration, if the em- 
ploye had not refused reasonable, medical services tendered by the employer. To 
meet this burden the employer must show inter alia that the employe's incapacity 
had been caused or increased by his refusal. 



OPINION BY COMMISSIONER LEECH— June 19, 1911. 

The Referee found substantially the following facts: That the 
claimant, Pollard, was employed by Pozar, the defendant, at a weekly 
wage of |10, and that in the afternoon of Tuesday January 
18, 1916, while in the course of his employment, sustained an injury 
by accident to the fingers of his left hand, the third finger being badly 
crushed and lacerated. That the claimant was requested that even- 
ing and on the next morning to see the company physician in Lee- 
tenia, a place on the line of the railroad eight miles distant from* the 
camp, where he was employed, and in a direction opposite to the 
claimant's home. This he declined to do stating that the injury was 
slight and he would go to his home at Cross Forks some fifteen miles 
distant. That he left the camp in the morning and walked to Cross 
Porks, his home, arriving there some time in the afternoon where he 
had his wounds treated by a local, experienced but untrained nurse, 
who used some heroic home made remedies to prevent infection. 

The Referee further found that the claimant had refused reasonable 
medical services tendered by the defendant, and that the period of 
disability was increased by his failure to accept the medical services 
tendered and that the claimant should therefore forfeit his right to 
compensation for the period of increased duration of disability, and 
that he was able to return to his work on the 27th of March, and that 
if he had accepted the medical services tendered to him by the de- 
fendant, he would have been able to have returned to his work on the 
6th of March, and that therefore he should forfeit his right to compen- 
sation for the period between March 5 and March 27, that being 
the period of increased duration of disability "shown to have re- 
sulted from such refusal." 

The appellant's contention is that the ruling of the Referee is 
contra to Section 206- (3) which provides as follows: "If the employe 
shall refuse reasonable surgical, medical and hospital services, medi- 
cines and supplies, tendered to him by his employer, he shall forfeit 
aU right to compensation for any injury or increase in the incapacity 
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shown to have resulted from such refusal." The appellant contends 
that the phrase "shown to have resulted from such refusal" applies 
only to the words immediately preceding it, i. e., "any increase in his 
incapacity" Jtnd that it does not apply to nor qualify the words "any 
injury" which are separated from these words by the disjunctive 
"or." 

The Board is of the opinion that there is no merit in the appellant's 
contention, and that the qualifying phrase was intended to apply both 
to "any increase of incapacity" and to "any injury." Not only is 
this the obvious meaning of the language used but any other construc- 
tion would make the provision forfeiting compensation for any in- 
crease of disability utterly superfluous. If refusal to accept reason- 
able medical services tendered by the employer forfeits the employe's 
entire right to compensation, it would be obviously unnecessary to 
provide for a specific forfeiture of the right to compensation for any 
increase of disability shown to have resulted from such refusal, which 
would be only a part of the'Mght already forfeited. 

liideed, the construction contended for by the appellant would not 
only make the above provision superfluous but it would involve a di- 
rect contradiction, since to provide that, by refusal to accept reason- 
able medical services, the employe forfeits his right to compensation 
as to that part of his disability which is due to such refusal, neces- 
sarily implies that he retains the right to compensation for disability 
not caused by such refusal. 

This view is strengthened by the fact that throughout the Act the 
Legislature has avoided the imposition of penalties. In Section 311, 
which requires the employe to give notice of an accident within 
fourteen days thereof, it is expressly provided that any failure or 
delay in so doing shall operate to relieve the employer only to the ex- 
tent to which he has been prejudiced by such delay. The section now 
under consideration must be taken to embody the same general policy 
and it is therefore evident that the Legislature intended to protect the 
employer only from prejudice which results from an employe's re- 
fusal to accept reasonable medical, etc., services tendered to him, and 
did not intend to impose upon an employe refusing them so drastic a 
penalty as the loss of all right to compensation. 

The Board is therefore of the opinion that the Keferee did not err 
in holding that the employe did not forfeit his right to compensation 
by his refusal to accept the reasonable medical services tendered by 
the employer, and that at most he would forfeit only his right to com- 
pensation for any increase in the extent or duration of his disability 
which the employer could show had resulted from such refusal. 



Digitized by ^OOQIC 



93 

Was the Referee correct in findjLng that the medical services, etc., 
tendered were reasonable? 

When an employe has shown an injury and disability resulting 
therefrom, and the employer contends that the disability has 
been increased by the employe's refusal to accept reasonable medical 
services tendered, the burden is upon the employer to prove that this 
increase could have been prevented or diminished in extent or dura- 
tion if the employe had not refused reasonable medical services ten- 
dered by the employer. To meet this burden the employer must show: 

(1) That he offered surgical, medical and hospital services, medi- 
cines and supplies to the injured employe. 

(2) That the medical services tendered were reasonable, i. e., such 
as it is reasonable to require the employe to accept. 

(3) That the employe's incapacity had been caused or increased 
by his refusal. 

If the evidence leaves the Referee in doubt as to any of these points 
he must find in favor of the Claimant and must award him' compensa- 
tion for the full period of his disability. 

While this appeal is taken by the defendant and no appeal is taken 
by the claimant. Section 420, provides that the Board shall "either 
sustain or reverse the Referee's award or disallowance of compensa- 
tion or make such modification thereof as it shall deem proper." When 
an award of a Referee is brought before the Board on appeal the 
whole record is brought before it and it will correct such errors as 
appear therein, whether alleged as ground of appeal or not, and will 
make such modifications in the award as is required to make it con- 
form to the provisions of the Workmen's Compensation Act. 

It is therefore necessary for the Board to consider whether the 
Referee was justified in holding that the claimant's incapacity from 
March 5 to March 27 was an increase in his incapacity resulting 
from his refusal to accept reasonable medical and surgical services 
tendered by his employer. 

The Board is of the opinion that the medical services tendered were 
not reasonable,* nor such as the injured workman, under the circum- 
stances, should be required to accept under penalty of forfeiture of 
any part of his right to compensation. The accident occurred be- 
tween 2 and 3 o'clock in the afternoon of January 18. The 
injured hand was wrapped in a handkerchief and a glove placed over 
it and the claimant continued at his work until evening when on his 
return to the camp the defendant suggested that he go to Leetonia, 
eight miles distant, to see the company doctor. No provisions were 
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made for his transportation to or return therefrom at that time. Not 
even the usual first aid remedies or appliances seem to have been 
provided by the defendant. The accident was not reported to the 
superintendent of the company. Twice the wounded finger bled so 
freely that it had to be tied back of the wound, then at the wrist, and 
finally the arm had to be "corded" and in the morning the defendant 
again suggested that the claimant go to the physician at Leetonia 
but because the telephone line was down could not learn whether the 
doctor named would be found there at "that time or when the train 
would be in. No provisions were made to convey the patient to Lee- 
tonia and no arrangements made for him after reaching there for 
his return. Leetonia was eight miles distant in a direction leading 
away from the home of the claimant where he desired to go until 
able to return to work. The defendant could not promise him that 
the bill would be paid if he called upon some other doctor on his 
way home. The claimant declined to take this long journey to Lee- 
tonia under the circumstances and being unable to learn whether 
the company would "stand for it or not" if he called upon another 
physician more convenient for him, started on foot for his home at 
Cross Forks. When he arrived there, without having found a physi- 
cian on the way, he did not neglect the wound but took prompt steps 
to secure the best treatment possible under the circumstances, and 
although the nurse may have been a little old fashioned in her reme- 
dies, she seems to have been intelligent and quite successful in her 
practice. 

Under all of these circumstances the Board is of the opinion that 
the Referee erred in finding that the defendant had successfully met 
the burden of proving that he had offered reasonable medical services 
to the claimant, and therefore modifies the award of the Referee to 
the extent of allowing in addition to the compensation already 
awarded by hini, further compensation at the rate of |5 per 
week from March 5 to March 27, the day upon which the Referee 
found that the claimant was able to return to work, amounting to the 
sum of |15. 

This appeal is therefore dismissed and the award of the Referee 
modified as above, and, as modified, affirmed. 
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Desarno v. Delaware, Lackawanna & Western E. E. Co. 

(2Dept. Reports 1271.) 
Course of employment— Section hand returning from work on hand car. 

If a section hand on a railroad is returning home from work on a hand car belong- 
ing to his employer, which he simply has the privilege of using, and the use of 
which does not in any way affect the amount of wages received by him, in case of 
Injury, the case is not within the decisions of the Courts extending the term of em- 
ployment beyond working hours. 

Course of employment—Injuries received on pullic highway outside of work hours. 

Where a section hand leaves the hand car on which he was returning from work 
and while running across a public road after some boys who had .been throwing 
stones at him, is run down by an automobile and killed, his dependeiits will be 
refused compensation on the ground that the deceased was not engaged in the 
furtherance of the affairs or business of his employer when killed. 



OPINION BY COMMISSIONER SCOTT— June 19, 1916. 

This is an appeal from the disallowance of the claim of Rosie 
Desarno, widow of Frederick Desarno, an employe of the defendant 
company, by George W. Beemer, Referee, District No. 3. 

The appeal raises but a single question : Whether the death of the 
claimant's husband happened in the course of his employment with 
the defendant company, and while he was actually engaged in the 
furtherance of the business of his employer? 

A liberal construction and interpretation of the Workmen's Conk 
pensation Act of 1915 in favor of the injured employe, or if the 
injury has resulted in death, in favor of his legal dependents, will be 
made in all cases in order to .advance and secure to employes the 
beneficial purposes of the Act. If, however, the facts of any case do 
not come within the plain wording and spirit of the Act liberally 
interpreted, compensation must be refused. 

The deceased employe was a member of a section gang of the de- 
fendant company, who, with the foreman and four fellow-laborers, 
after the day's work had been completed, were returning to their 
homes by means of a hand-car, the property of the defendant. 

It has been held in compensation cases decided in England and in 
some of the States of the Union that where a conveyance is furnished 
by an employer to transport his employes to and from their work, 
and the item of transportation entered into the contract of service, 
that the period of employment covers the time necessary for the trans- 
portation to and from work. 



Digitized by 



Google 



96 

In the case before the Keferee, the evidence, at most, showed only a 
permission to the employes to use the car in question, the amount of 
wages was in no way affected by the trnsportation furnished or' 
permitted. The privilege of using the car was a mere gratuity on the 
part of the employer. This being so, this case is not within the de- 
cision of the Courts extending the term of employment beyond work- 
ing hours. Moreover, the accident which caused the fatal injury in 
this case did not happen while the deceased employe was using the 
hand-car, the instrument aiity of transportation. v 

It is rather ingenuously argued by counsel for the claimant that 
the deceased employe was furthering the employer's business and 
affairs when he sought to punish some badly behaved boys who threw 
stones at the car when it was passing by a culvert leading over a 
public road, the boys being on the embankment or road above where 
the hand-car was passing. 

It was doubtless very natural for the deceased, after having been 
hit on the hand by a stone thrown by one of these boys to resent it 
and to go after the boys to punish them, but such personal action on 
his part was not called for by any duty which he owed to his em- 
ployer and in no way advanced the affairs of his employer and could 
not even remotely be considered of advantage or consequence to the 
railroad company, the defendant. 

The injury, which admittedly caused the employe's death, was not 
sustained when the deceased was on the car or even in defense of 
any unlawful attack upon it, as it is not contended and the evidence 
does not show that the injury received by the deceased employe, when 
he was hit by the stone, in any way contributed or was the cause of 
his death. It clearly appears that when the deceased was hit by the 
stone, he immediately gave way to his anger, left the car without 
orders or directions from any one and hastily went up the bank in 
pursuit of the boys, and whilst attempting to cross the public road he 
was struck by an automobile passing along the road. It is unfortu- 
nate and regrettable that he met his death in the collision with the 
automobile, but a consideration of all the facts and circumstances as 
developed by the testimony fails to show that the employe at the time 
of the injury was in any way advancing the affairs or business of the 
employer, but on the contrary that he was following out a purpose 
entirely his own and which in no sense was of inteirest to the de- 
fendant so as to make the defendant company liable under the most 
liberal interpretation of the statute. 

The findings of fact and conclusions of law by the Referee are, 
therefore, sustained, his disallowance of the claim approved, and ap- 
peal dismissed. 
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Calderwood v. City of Altoona.* 
(2 Dept Reports 1274.) 

C<mr$0 of employment— Place of accident— Policeman injured tohile ojf hit heat. 
Where ft policeman is injured at a place not on the fbeat to which he had been 
regularly assigned, .but where he migljt have been for the purpose of carrying out 
certain orders from his superior officer, or for the performance of certain duties 
incident to his employment, if there is sufficient evidence on which to base a pre- 
sumption that the employe was engaged in the course of his employment, the find- 
ing of the Referee that he was so engaged will not be disturbed. 

Rules of employer— Disobedience does not necessarily har compensation. 

If a policeman, in disobedience of police rules, is fatally injured while seeking 
to board a street car while on duty, his dependents will not be denied compensation 
because he was acting in disobedience of such rules when injured. 

Per Commissioner Scott: "Mere disobedience or negligence on the part of the 
employe will not bar his recovery unless the act of disobedience or negligence is 
so entirely outside of his employment as to prevent an accident following on the act 
from being described as in the course of employment." 



OPINION BY COMMISSIONER SCOTT— June 19, 1916. 

A claim petition was filed in this case by Larah Catherine Calder- 
wood, widow, alleging that Gideon Draper Calderwood, her late hus- 
band, while in the course of his employment as a patrolman or police 
officer of the City of Altoona, met with an accident March 4, 1916, 
while stepping on a trolley car and was thrown to the street, striking 
the back of his head on the pavement, causing concussion of the brain 
and paralysis. 

The City of Altoona, in its answer, denies the material averments 
of the flaim petition, and further sets up that the cause of death 
was acute nephritis, not produced by nor the result of the injuries 
alleged to have been sustained ; also that at the time the patrolman 
was thrown from the street car he had left his beat without permis- 
sion and in violation of his general instructions; and that in any 
event the injury was not received in the course of his employment. 

The Keferee found that Gideon Draper Calderwood, husband of the 
claimant, was injured by endeavoring to step on a moving trolley 
car March 4, 1916, while on duty ; that he continued to work until the 
night of March 6, when he quit work on account of a severe pain 
in his head, and that he died March 13, at the Altoona Hospital. 
His further finding as to the cause of death is indefinite. He simply 
states that the deceased had an attack of pleuro-pneumonia, 
that the cause of his death was given as acute nephritis, not stating, 
however, which witness gave such disease as the cause of death. In his 



*See page 308 Cases Appealed to CJourts. 
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finding he also states that Dr. E. J. Ickes, family physician, gave as 
the cause of death concussion of the brain brought on by the fall to 
the pavement. 

In our opinion the weight of the direct and convincing testimony 
is that the fall to the pavement and striking the back of the head was 
the proximate cause of death, though' such cause of death only inf er- 
entially appears from the finding of the Referee. The appellant, 
however, in its appeal seems to have abandoned the position set up 
in its answer that nephritis was the cause of death, and raised but 
one question, viz : Was the injury produced by the fall from the trol- 
ley car, and which we are satisfied was the cause of the death in this 
case, sustained in the course of the employment, and was the de- 
ceased at the time of the accident engaged in the furtherance of the 
business affairs of the City of Altoona? 

The main facts which relate to the employment are: The claim- 
ant's husband had been employed by the City of Altoona in the ca- 
pacity of policeman at different times, since 1890 and almost continu- 
ously for the past eleven years before his death. His duties required 
him to work in all parts of the city if need be, his special place of 
work at any given time depending upon his assignments to particular 
beats or locations by his superior officers. 

The employe went to work Saturday night, March 4th, at about 
7 o'clock P. M. and reported from Box 53, located at Washington 
Avenue and Fourteenth Alley at 8 :05 P. M. and every hour thereafter 
he made reports from other boxes or stations during the night until 
he returned to headquarters at 5:30 Sunday morning, March 5. 
In the early part of the evening between 8 and 9 o'clock he 
met Sergeant Cloyd Diggins, of the police force, on Twelfth Avenue 
between Sixteenth and Thirteenth Streets, who talked with him for a 
few minutes about certain duties Calderwood was supposed to attend 
to. The evidence is silent as to what these duties were and as to 
whether he performed them. His assignnent of duty after 9 o'clock 
P. M. restricted his presence in the performance of his usual duties 
to territory west of Sixteenth Avenue and north of Eleventh Street. 
At 9.05 P. M., he reported to headquarters from Box 32 at the corner 
of Eleventh Street and Sixteenth Alley. This box is situated in what 
is designated in the testimony as the "back beat," or the one to which 
he was assigned after 9 o'clock P. M. The accident occurred at 
Fourteenth Avenue and Eleventh Street in the front beat and more 
than two blocks southeast of Box 32, at some time after 9 :30 P. M. 

The accident, which we have found to be the cause of death, re- 
sulted from the attempt of the deceased patrolman to board a moving 
trolley car. The place of the accident was in the front part of the 
beat, to which he was specially assigned before 9 o'clock P. M. 
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It is, therefore, evident that a very short time before the accident he 
had left the back beat, from which he reported at 9 :05 P. M. and re- 
turned to the front beat. There is no direct evidence explaining or 
accounting for the presence of the deceased at the time and place of 
the accident. 

It is contended by the defendant that the deceased was at the time 
of the accident without the scope of his employment, and therefore did 
not sustain an injury in the course of his employment within the 
meaning of the Act. With this contention we cannot agree. In this 
case the question is whether there is any evidence upon which the 
Referee could reasonably find that the injury, the cause of death, hap- 
pened in the course of his employment. If there is such evidence, 
then, following the rule in this respect heretofore adopted by this 
Board in other decided cashes, and the like rule applied by appellate 
courts generally, the Referee will be sustained. 

It is settled law in the construction of compensaticto statutes that 
the burden of proof is upon the dependent of a deceased employe to 
show that death resulted from an accident in the course of the em- 
ployment, but it is not essential that direct evidence be furnished, it 
being sufficient to show facts from which a presumption may properly 
be drawn that death was caused by an accident within the meaning 
of the Act. 

Note to Proctor v, Serbino, 3 K. B. 344, reported in Negligence 
C. C. A. Vol. 10, page 618. This excludes, however, mere surmise, 
conjecture or guess. 

The wording of the Workmen's Compensation Act of 1915 differs 
from the English acts and many of the acts of the various States of 
the Union, in that it does not provide that the alleged injury shall 
arise out of an4 in the course of the employment, but only that the 
injury shall occur in the course of the employment. 

In Fitzgerald v, Clarke, 2 K. B. 796, Buckley, L. J., held, constru- 
ing the English Compensation Act that, 

"The words 'out of and in course of are used conjunctively and 
not disjunctively, saying: The words 'out of point, I think to the 
origin or cause of the accident, the words, 'in course of to the time, 
place and circumstances under which the accident had taken place." 

Lord Loreburn in Moore v. Manchester Miners A. C. 498, pages 
500 and 501, says : 

"An accident befalls a man in the course of his employment if it 
occurs while he is doing what a man so employed may reasonably do 
within a time during which he is employed, and at a place where he 
may reasonably be during that time to do that thing." 

The same principle is adopted in Bryant v. FisseU, 84 N. J. L. 72 
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Calderwood, the deceased, was employed by the City of Altoona at 
|75 per month. He was an old employe, having worked continuously 
for a number of years prior to the time of the accident, except for a 
month or so just before he was hurt, he having been sick and oflf 
work. He had, however, returned to work March 3. 

By his contract of service, he was, in some sense, always in the 
employ of the City, always subject to duty, at call, and on the par- 
ticular night, when he sustained the injury, he had gone on duty at 
about 7 o'clock P. M., his special assignment from that time until 
9 P. M. was that part of the beat between Twelfth and Sixteenth 
Avenues, bounded also by Eleventh and Sixteenth Streets, and, when 
on duty there, he was directed between 8 and 9 o'clock P. M. by 
Officer Diggins to attend to certain duties on Twelfth Avenue. His 
usual duties after 9 o'clock P. M. were in that part of the beat 
west of Sixteenth Avenue. The dividing line between the front and 
the back beat was Sixteenth Avenue. The two beats were contiguous. 
At 9 :05 o'clock P. M. he reported from Box 32 located at the south- 
east comer of the back beat. Shortly thereafter, he sustained his in- 
jury two blocks east of the dividing line and in the front beat. 

The mere statement of these facts and conditions indicate a very 
possible close relation of bis duties in the two parts of the beat. The 
entire beat extended from Twelfth Avenue back to the City line. 

It is a reasonable inference that he had returned from Box 32 to- 
wards Twelfth Avenue to do what Diggins had directed. It is alto- 
gether probable that after he received instructions to look after cer- 
tain matters in the front beat he did not have time to do so and at 
the same time report at Box 32. The place where he had his talk 
with Diggins was in the opposite corner of the front beat from Box 
32 and a number of squares distant. It is urged, however, that the 
rules of the police department relative to the regulation of the duties 
of patrolmen, and which were in evidence before the Referee, limited 
and confined the employment of the employe this night to the back 
part of the beat after 9 o'clock P. M. 

These rules provide that patrolmen may not leave their assigned 
beats, except in cases of emergency or to perform a necessary duty, 
and that in such event they are required to call up headquarters for 
permission, or if this is not possible, they are required to report at 
once, when the duty has been performed. A number of authorities 
have been cited to establish the rule that an employe who, of his own 
will, has left the place of his work and gone to a place where he has 
no possible duty, and to which he has been forbidden to go, is not 
within the scope of his employment. Of these, a leading English case 
»n this subject is Parker v. Hambrook, 107 Law Times Report^ 24P 
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It wUl be observed, however, in this case, in the rules above referred 
to, there is no absolute prohibition against a patrolman leaving an 
assigned location or beat, if some matter pertaining to his general 
duty should demand his presence in another part of the city. By the 
rules of the defendant in urgency cases, it is left to the judgment of 
the policeman whetner he shall leave his assigned beat. This situa- 
tion and condition of employment make this line of authorities inap- 
plicable. The mere fact that the deceased was assigned to a certain 
defcfinite district after 9 o'clock when taken in connection with the 
optional character of the rules, we think does not of necessity thereby 
limit the employment to such district, that he was at the place where 
the accident happened in the performance of a duty due the city and 
not on some errand of his own is a reasonable inference from the facts 
in evidence, and sufficient to discharge the onus of proof resting upon 
the claimant, and shifts the burden upon the defendant to show that 
the deceased was at the time of the accident intent upon business of 
his own and not engaged in the affairs of the City. The fact that the 
deceased immediately after the accident proceeded to the performance 
of his further duties under adverse conditions, to some extent sup- 
ports the view that he had not left his duties for purposes of his own. 

The presumption is that the deceased was properly in the per- 
formance of his duties at the time of the accident. In Murphy vs. 
Ohase, 103 Pa. 260, the court said: 

"The general rule is that an officer of the law is presumed to have 
done his duty,' 
and in Stock v. City of Scranton, 3 P. C. C. 567, 

"Every presumption is necessarily to be taken in favor of the regu- 
larity of the acts of these officers," (referring to assessors). 
In U. S. V. Weed, 5 Wallace, 73, the Court said, 
"The fact that the proper officers issued these permits for certain 
parishes must be taken as evidence that they were properly issued 
until the contrary is established." 

The inference that the deceased had gone into the front part of the 
beat to carry out the directions of his superior officer received a short 
time before, or that he had an urgency call to go there, together with 
the presumption that he was there in the proper performance of his 
duties and therefore properly at the place where he was hurt, is suf- 
ficient to sustain the finding of the Referee. Besides, there is no 
testimony of any kind to the effect that the deceased, though off the 
beat assigned to him when injured, was there for purposes of his own 
and not in the line of duty as patrolman. However, it is also urged 
by the appellant that his disobedience of the rule forbidding police- 
men when on duty to ride on street cars, defeats his right to compen- 
sation. This rule, however, is also not an absolute rule, but on occa- 
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sion, when passing to and from work the patrolman is allowed to ride 
on the street cars. If, therefore, the deceased was attending to some 
duty in the front part of the beat where he was injured and where 
he had a right to be, and took a car in order to reach the upper part 
of the beat where he was assigned after 9 o'clock, so that he 
might report at the proper time from Station 41, we think even this 
would not be in violation of the rule forbidding riding on street cars. 
Furthermore, mere disobedience or negligence on the part of the em- 
ploye will not bar his recovery, unless the act of disobedience or 
negligence is so entirely outside of his employment as to prevent an 
accident following on the act from being described as in the course 
of employment, but as we have already decided and found as a mat- 
ter of fact that from all the evidence in the case the finding of the 
Eeferee in this particular must be sustained, and that the deceased 
was at the time of the accident in the course of employment, it fol- 
lows that it is immaterial whether he may have violated a rule pro- 
hibiting the policeman while on duty from riding on the trolley cars, 
this contention is without force. That mere disobedience of rules 
will not defeat the right to compensation on the part of the em- 
ploye himself or his dependents in case of death, has been decided by 
the Englinsh courts; leading cases on this subject are McMcholas v. 
Dawson, 1 Q. B. 773, and Douglas United Min. Mining Co., 2 W. C. 
C. 15. 
Appeal dismissed. 



Maseth v. Hubbard & Co. 

(2 Dept. Keports 1281.) 

Appeals — Referee's findings of fact. 

Unless clear and plain error can (be shown, the Board will not disturb the find- 
ings of fact by a Referee when there was sufficient evidence, which, if believed by 
him, warranted such findings. 

Loss of use of hand. 

When an employe has lost the index finger at the first joint and half of the next 
one, and the third or middle finger had both the first and second bones cut off 
and part of the third, and the little finger had the first bone and half of the second 
bone cut off, leaving only the thumb of the hand for unimpaired use; Held, that 
the employe has sustained a permanent loss of the use of the hand, and this, for 
compensation purposes, must be regarded as equivalent to the loss of a hand under 
Section 306(c). 

Per Oommissioner Scott: "A fair consideration of this testimony even in th« 
most favorable light to the defendant, convinces us that there is no practical efficiency 
or earning power left in the hand. That after practice the injured employe might 
perform some necessary personal services to himself such aa to feed and dress hlm- 
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self is not sufficient use of' the hand as is contemplated by the relation of the em- 
ployer and employe in a manual occupation and such occupation as must be con- 
sidered in this case; nor does it show practical earning power that the hand and 
stumps of the four injured fingers might be used as a hook to carry certain things. 
And the mere speculative opinion that under certain assumed conditions and circum- 
stances and after indefinite practice, the claimant could use, in a limited way a 
shovel, handle a pen or pencil, control the lever of a machine, or feed a punch 
press where the objects are light, does not in our opinion show any practical and 
substantial capacity in the injured hand. And that generous and kindly disposed 
employers are willing to take the claimant back into their employ at his former 
wages is not material nor controlling in arriving at a decision as to the permanent 
loss of the use of the hand where the injury to the four fingers of the hand is 
permanent and the loss of the principal parts of the fingers complete." 



OPINION BY COMMISSIONER SCOTT— June 21, 1916. 

This is an appeal by the defendant from the award of Referee L. 
E. Christley, Compensation District No. 8. 

Arthur Maseth, on March 30, 1916, suffered an injury in the course 
of employment as workman of Hubbard & Company, the defendant, 
while operating a metal stamping press. 

The contract of employment was entered into February 14, 1916, 
and it is admitted that at the time the contract was made by the 
parties, claimant and defendant, there was no express statement in 
writing from either party to the other that the provisions of Article- 
III did not apply, hence both the claimant and the defendant at 
the time of the accident must be presumed to have accepted the pro- 
visions of Article III of the Act and to have agreed to be bound 
thereby. The character and legal ^ect of the agreement thus bind- 
ing between the parties is expressly set forth and defined in Section 
303, viz: 

"Such agreement shall constitute an acceptance of all the pro- 
visions of article three of this act, and shall operate as a surrender 
by the parties thereto of their rights to any form or amount of com- 
pensation or damages for any injury or death occurring in the course 
of the employment other than as provided in article three of this act." 

hence, the exclusive remedy available to the injured employe is to be 
found iM the provisions of Article III of the act. 

The iwury, with all its incidents and consequences, is fully consid- 
ered and ex^usively provided for by some schedule or remedial pro- 
vision therein. It must be kept in mind that all the rights of the em- 
ploye to any form or amount of compensation of damages, or any 
method of determining the same other than provided for in Article 
HI are surrendered, therefore a strained and narrow construction 
of any of the provisions of this act, or such construction as will limit 
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the remedy, in cases like this, to such loss only as a superior person 
may rise above and in slight measure overcome will not be made by 
this Board. 

In applying the letter and spirit of the Workmen's Compensation 
Act of 1915, we will have regard not so much to what may be true 
as to the exceptional man capable of taking up special and particular 
lines of employment after he may have suffered an injury but rather 
as to what is true of the average man in the general line of the em- 
ployment in which he may be when the injury overtakes him in the 
course of such employment, and as to what will meet the disability 
and needs of the average man at the very time the injury is sustained. 

We will follow in this respect the rule announced by the Courts of 
Massachusetts in Donovan's Case, 217 Mass. 76, 104 N. E. 431, when 
considering a similar statute of that state wherein it was held "that 
the statute was to be construed broadly for the purpose of carrying 
out its manifest purposes." 

Before and at the time of his injury, the claimant was performing 
ordinary manual labor, immediately before his accident he had been 
employed as a grocer's clerk, tinner's apprentice, a common laborer 
and punch press operator, all of which occupations made necessary 
the usual and ordinary use of both hands of the employe as required 
in the everyday work of a laboring man. 

The Eef eree has found that Arthur Maseth-, claimant, as a result of 
the accident, occurring March 30, 1916, will be permanently disabled 
from performing his usual work, and also that the claimant suffered 
an injury to his right hand in the nature of the severance of the index 
finger at the first joint and half of the next one, that the third or 
middle finger has both the first and second bones cut off and part of 
the third, and that the little finger had the first bone and half of the 
second bone cut off leaving only the thumb of this hand for unim- 
paired use; and that owing to this condition the claimant has been 
totally disabled and has permanently lost the use of his right hand. 

Section 306- (c) which establishes the schedule of compensation for 
all disability resulting from permanent injury causing the loss of the 
certain members of the body therein specified, fixes compensation 
exclusively and definitely as follows: 

"For loss of a hand fifty per centum of wages during one hundred 
and seventy-five weeks. ♦ ♦ ♦ Permanent loss of the use of the 
hand, arm, foot, leg or eye shall be considered as the equivalent of 
the loss of such hand, arm, foot, leg or eye." 

The Board has not, heretofore, been called upon to place a construc- 
tion upon that part of the act just referred to, which provides that 
the "permanent loss of the use" of a hand shall be considered as "the 
equivalent of the loss" of such hand. What injury shall amount to a 
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permanent loss of the use of a hand is mainly a question of fact, to be 
found from the evidence, considered in the light of a fair interpreta- 
tion of the terms of the act. 

The courts of some of our sister States have passed upon the pro- 
visions of compensation laws substantially similar to the provisions 
of Section 306- (c). In the compensation laws of the State of Massachu- 
setts, the phrase "incapable of use" is practically equivalent to the 
term "permanent loss of the use," contained in our act. 

In Maley's Case, 219 Mass. 136, 106 N. E. 559, the Court held that 
"where a hand cannot be used in its ordinary manner, but can be used 
only as a hook, it is "incapable of use" within the meaning of the act, 
and the incapacity of use need not be tantamount to the actual sev- 
erance of the hand. The words "incapable of use" as used in the Mas- 
sachusetts act providing, that where the hand is not lost, but so in- 
jured as to be permanently incapable of use was in Flocker v. Fidel- 
ity D. Co., 108 N. E. 1032, held "to apply to a case where the hand of 
the workman was injured to the extent that he had the ability to only 
use the hand to the extent of a small amount of motion in the third 
and first finger, with the middle, ring and littie fingers paralyzed, 
and with the interference of the circulation to such a degree that the 
hand goes to sleep." 

It is contended by the defendant that the facts developed in this 
case bring it within the provisions of Section 306- (b). We are, how- 
ever, of opinion that the Keferee was right in his construction that 
the extent and conditions of the injury make the loss which the em- 
ploye has sustained a permanent loss of the use of his hand within 
the meaning of the Act, and therefore the equivalent to the loss of 
such hand, and that the case is covered by the provisions of Section 
306-(c). 

Since the Keferee, by a careful consideration of the testimony pro- 
duced before him relative to the question of the loss of the use of the 
employe's hand has, as we think, correctly found that the claimant 
has permanently lost the use of his right hand, we will not disturb 
such finding. The claimant, himself, has declared that he could make 
no use of his hand nor of the stumps of his fingers remaining. Dr. 
P. G. Snyder, witness called by defendant, referring to the use of the 
hand after the injury, says : The use of the hand would depend upon 
the occupation the man would be put to, that he would be able to 
grasp between the thumb and injured index finger light objects, but 
would have no mption in the stumps of the injured fingers; would 
not be able to open and close his hand tightly, nor close up the palm 
of the hand; that he could do clerical work, handle a pen or pencil. 
Another witness called by the defendant, Dr. George J. Wright, was 
of opinion that, because the claimant's thumb was intact and a good 
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sized index finger remained, it would be possible for him to pick up 
things, and to use ithe hand for some purposes ; such as to feed and 
dress himself, handling buttons, neckties, and to sew on buttons; 
that the stumps of the other three fingers might act as a hook to 
carry some weight so that he could carry a suit-case, handle the lever 
on a machine, where the resistence was not great ; could feed a punch 
press where the articles to be fed are not heavy. A fair considera- 
tion of this testimony even in the most favorable light to the defend- 
ant, convinces us that there is no practical efficiency or earning 
power left in the hand. That after practice, the injured employe might 
perform some necessary personal services to himself such as to feed 
and dress himself is not sufficient use of the hand as is contemplated 
by the relation of employer and employe in a manual occupation and 
such occupation as must be considered in this case; nor does it show 
practical earning power that the hand and stumps of the four injured 
fingers might be used as a hook to carry certain things. And the 
mere speculative opinion that under certain assumed conditions and 
circumstances and after indefinite practice, the claimant could use, 
in a limited way, a shovel, handle a pen or pencil, control the lever 
of a machine, or feed a punch press where the objects are light does 
not in our opinion show any practical and substantial capacity in the 
injured hand. And that generous and kindly disposed employers are 
willing to take the claimant back into their employ at his former 
wages is not material nor controlling in arriving at a decision as to 
the permanent loss of the use of the hand where the injury to the 
four fingers of the hand is permanent and the loss of the principal 
parts of the fingers complete. 
The appeal is dismissed and the award of the Referee affirmed. 



Kephart v. Pennsylvania Coal & Coke Corp. 

(2 Dept. Reports 1286.) 

Dependency— Parents — Dependency question of fact. 

Dependency is a question of fact to be found by a Referee and when so found wiU 
not be disturbed, unless there is manifest error or injustice. 

Dependency— Parent — Contribution of child less than cost qf his maintenance. 

Where a deceased son had for a long time contributed $8 each month to his 
father, the father may be found dependent to some extent on such deceased son, 
irrespective of the fact that $0 each month was but a smaU part of the expense of 
the maintenance of the son. 
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OPINION BY MACKEY— Chairman— June 21, 1916. 

This is a claim for compensation by Joseph A. Kephart, father of 
Austin L. Kephart. 

The accident happened while the deceased was in the employ of 
the defendant and in the course of his employment. 

The Referee has found that the father is a dependent and has made 
an award accordingly. We have carefully reviewed his findings and 
discover no error therein. He is entirely within our ruling in Kline 
17. Susquehanna Coal Company. The question of the dependency is 
not a question of law at all. It is purely a question of fact. Main 
Colliery Co. v. Davies, 2 W. C. C. 108, also Robertson v. Steamship 
Co., 3 B. W. C. C. 368. The amount due to a partial dependent is a 
question of fact in each case. Littleford v. Connell, 3 B. W. C. C. 1. 
As we have previously said, in matters of pure fact, thej^-e is no dis- 
position on our part to interfere with the findings of the Referee, 
when there is no manifest error or injustice done by his conclusions. 

The record of this case discloses great care, patience and attention 
to detail on the part of Referee Snyder in giving the parties full op- 
portunity to bring out every fact bearing upon the material issues 
involved. 

There appears no objection on record to the admission of any of the 
testimony on the subject of the father's dependency. As a matter of 
fact, it is admitted by the defendant that for the purposes of his case 
the deceased's son had for a long time contributed $6 each month 
to his father. The defendant, however, seems to believe that 
because |6 would have been but a small part of the expense 
of the maintainance of this son, therefore it was a gratuity volun- 
tarily bestowed upon the father and its acceptance by him did not 
place him in the class of dependents under our law. 

This i)osition, however, is contrary to the provisions of Section 
307- (7) of our Act which provides, "If there be neither widow, 
widower nor children, then to the father and mother, or the survivor 
of them, if dependent to any extent upon the employe for support at 
the time of his death." 

The appeal is accordingly dismissed and the award of the Referee 
in favor of the claimant sustained. 
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Parfaj v. Jones & Laughlin Steel Co. 
(2 Dept Reports 1293.) 

Course of employment— Employe injured on his employer* s premises; on his way 

to work. 

An employe was proceeding to his place of employment over the employer's 
premises, and along a route usually taken by him and other employes, when his 
foot slipped between two ties and he was severely injured. Assuming that ths 
employer had knowledge of the fact that employes usually used this route to and from 
work, and that it was used with the permission of the employer, or at least with- 
out his prohibition. Held, that the employe was engaged "in the course of his 
employment" when injured and is entitled to compensation. 



OPINION BY MACKEY— Chairman— June 21, 1916. 

This is a claim petition which comes before us under Section 422 
of the Act, which provides, that "whenever the employer and the em- 
ploye or his dei)endent shall, on or after the fourteenth day after any 
accident, agree on the facts on which ^ claim for compensation de- 
pends, but shall fail to agree on the compensation payable there- 
under, they may by petition request the Board to determine the com- 
pensation payable, etc." The facts agreed upon as appearing in 
the petition are: "Claimant was employed as a rougher m the bloom- 
ing mills of defendant. He was coming to work through defendant's 
plant by a route usually taken by him and while crossing the railroad 
track owned and operated by defendant in its open hearth depart- 
ment at a place at about a half mile from the place where he was to 
begin work, his foot slipped between two ties and in falling he sus- 
tained a fracture o£ the left ankle. 

The place where he was injured is about a half a mile from where 
he entered the plant. He had reported for work and was not per- 
forming any service for the defendant at the time of his injury." 

The majority of the decisions in the English cases are that the 
workman is "in the course of his employment" when he is upon the 
premises of the master where the latter's business is being carried 
on if his presence thereon is an incident to his occupation, either re- 
quired or sanctioned by his contract with his employer. The servant 
must be within the boundaries of the premises of the master whereon 
the servant's work has to be done. Gilmore v. Long & Co., 4 B. W. 
C. C. 279. The English cases also hold the employe "in the course of 
his employment," when he is using the master's premises as a means 
of approach or departure to or from the place of his duties, which 
route has been used by the employe with the employer's knowledge 
and consent or at least without his prohibition. Gane t?. Norton Hill 
CJolliery Co,, 2 B. W. 0. C. 42, Hoskins v. Lancaster, 3 B. W. 0.0. 
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476. It is enough that the workman is using a path or route which 
is customarily used by workmen with the master's knowledge at 
least if the master has not forbidden its use. Smith t?. South Nor- 
manton Colliery Co., Ltd., 5 W. C. C. 14. 

The Pennsylvania Workmen's Compensation Act establishes the 
employe's right to compensation if injured, when "the employe is 
actually engaged in the furtherance of the business or affairs of the 
employer, whether upon the employer's premises or elsewhere, and 
shall include all injuries caused by the condition of the premises or 
by the operation of the employer's business or affairs thereon, sus- 
tained by the employe, who though not so engaged, is injured upon 
the premises occupied by or under the control of the employer, or 
upon which the employer's business or affairs are being carried on, 
the employe's presence thereon being required by the nature of his 
employment." Section 301. 

In this case, therefore, we have an employe who was not actually 
at work, but was proceeding to the place of his employment for the 
purpose of beginning the same. He was on the employer's premises 
and was adopting a route usually taken by him and other employes. 
We must assume that the employer had full knowledge of this fact, 
for the authorized agent has subscribed to the statement in the peti- 
tion that the employe was "going to work through defendant's plant 
by a route usually taken by him." Fault and negligence of neither 
party can be considered. The employe under the foregoing decisions 
must be considered to have been "in the course of his employment," 
for he was upon the employer's premises going to his work by a 
route usually adopted by him with the permission of the employer 
or at least without his prohibition. He sustained an injury by slip- 
ping between two ties of a railroad track over which the employer 
allowed him to pass to reach his work. 

Therefore, we hold, that the claimant is entitled to compensation 
and that his average weekly wage is |15.29 and his compensation is 
17.64 -per week from the 22nd day of February, 1916 to March 22, 
1916, a period of 4 weeks and 2 days or f33.ll. 



Andrulis v. Delaware & Hudson Company. 
(2 Dept. Reports 1325). 

Evidence— Hearing ieatimony^Burden of proof. 

The uncorroborated hearsay statement of a deceased employe is insufficient to 
«ta:blish a daim for compensation. 
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Evidence — Heartau — When not sufficient to support an award. 

Where there is no competant evidence of record to establish the fact that the 
deceased employe ever sustained an accident but simply the hearsay statement of the 
deceased, uncorroborated in any way, compensation will be denied. 

Per Chairman Mackey: "We cannot rest a judgment upon mere probabilities. 
To take money from one man and award it to another is a serious process and must 
bt based upon substantive and reliable eviden<je." 



OPINION BY MACKEY— Chairman— June 30, 1916. 

The above case came before the Board on appeal from the findings 
of fact of the Referee. 

The claim petition alleged that James Andrulis, the husband of 
the claimant, died on March 1, 1916, as the result of an accident oc- 
curring in the course of his employment. The defendant Delaware 
& Hudson Company denied this claim. 

Counsel for the claimant undertook to construe the second para- 
graph of the defendant's answer as an admission of liability. We are 
unable to follow this reasoning. 

In the first paragraph of the answer, the defendant absolutely de- 
nied that the death of James Andrulis resulted from an accident 
occurring in the course of his employment, while the second para- 
graph clearly sets out that claimant's death resulted from a disease 
and not by an accident; and in the third paragraph of the answer 
is the statement that the decedent's death was the "result of pneu- 
monia and in no way connected with any accidental injury occurring 
in the course of his employment." The issue of fact, as to the cause 
of the death is here raised. There is nothing in the defendant's 
answer that can be construed in any possible way as admitting the 
defendant's liability. It is true that the second paragraph is framed 
in rather uncertain language and its meaning is somewhat obscure, 
but in the face of the absolute and unequivocal denials of liability in 
paragraphs one and three, the pleadings have raised the determining 
issues of fact. 

In reviewing the testimony which was presented to the Referee we 
are at a loss to understand how he could have reached any other con- 
clusion. There is no competent evidence of record to establish the 
fact that there ever was an accident to the deceased. On the con- 
trary, the evidence is most conclusive that the deceased died of pneu- 
monia which was not contracted because of any injury received in the 
course of his employment. 

As to the evidence bearing upon the question as to whether or not 
an injury was ever received by the deceased, while it is true that 
Section 428 of the Act provides "neither the Board nor any Referee 
shall be bound by the technical rules of evidence in conducting any 
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hearing or investigation/* still a proper interpretation of this clause, 
in our judgment, is that the Keferee or the Board may indulge in 
rather wide latitude in an investigation to determine a question of 
fact. 

The admission of hearsay statements may lead to the discovery of 
substaiitive evidence that will conclusively determine the real facts 
of a given case. There may be instances where a hearsay statement 
is so completely corroborated by the surrounding circumstances and 
probabilities that it is thoroughly convincing and a judicial tribunal 
will be justified in adopting it as an established fact, but in this 
particular case all the surroundings, instead of corroborating the 
hearsay statement made by the deceased as to an accident weaken it. 

There was no occasion upon that day for the deceased to use a prop. 
There was no mark or contusion of any kind upon his body. The 
medical testimony is absolutely negative as to any connection be- 
tween an injury and lobar pneumonia of which this man died. 

This Board cannot find that a man died of lobar pneumonia caused 
by an alleged accident concerning which there is no positive nor per- 
suasive testimony, with no eye witness and no mark nor abrasion of 
any kind upon the body. 

We cannot rest a judgment upon mere probabilities. To take 
money from one man and award it to another is a serious process and 
must be based upon substantive and reliable evidence. 

Therefore, we find that the Keferee was right in denying compensa- 
tion in this case and his findings are accordingly aflSrmed. 



Michael v. A. Pardee & Co. 
(2 Dept. Reports 1395). 

Wagei— Deducting for supplies furnished hy employer— Burden of proof. 

The only testimony relating to the contract of hiring was as follows: "If a man 
would come up and ask the mine foreman for a job, if he has an opening he will 
give the man a chance." Held, that in the absence of any contract wherein it wa« 
provided either specifically or otherwise, that the employer should furnish the 
necessary supplies, etc., to the employe and deduct the cost thereof from his earn- 
ings, the cost of such supplies could not ibe deducted from the gross earnings in com- 
puting compensation. 

Wages— Deducting for supplies furnished hy employer— Burden of proof. 

, When an employe claiming compensation has established the gross amount of 
wages earned by him, the burden of proof is on the employer to show that the«con- 
tract of hiring contained a provision that the employer should furnish the neces- 
sary supplies, etc., to the employe and deduct the cost thereof from the employe's 
•amings, and, unless this burden is met, such deduction cannot be mads. 
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OPINION BY COMMISSIONER LEECH— July 7, 1916. 

This case is before the Board on a hearing de novo granted on an 
appeal by the claimant from the finding and award of George W. 
Beemer, Referee, of the Third District, and raises but one question, 
namely: "Should the amounts deducted by the employer from the 
gross, earnings of the deceased employe for supplies, etc., necessarily 
used by him in the performance of his contract, be included in com- 
puting his ^average weekly .wages?' " 

The gross earnings of the deceased employe during the period taken 
for computation were $246.93, and the amount deducted by the de- 
fendant company for supplies, etc., furnished by it, to him and neces- 
sarily used by him in performing his contract was $22.18. Should 
this latter sum be excluded in computating his "average weekly 
wages," in determining the amount of compensation due his depen- 
dents. 

Section 309 of the Workmen's Compensation Act, in attempting to 
define the term "wages," contains the following clause: 

"Nor shall it (the term Vages') include amounts deducted by the 
employer, under the contract of hiring, for labor, material, supplies, 
tools or other things furnished or paid for by the employer and neces- 
sary for the performance of such contract by the employe." 

It is evident that the answer to the question here raised depends 
entirely on what terms were included in the "contract of hiring." It 
must be conceded that if there were a "contract of hiring," either 
express or implied, between the employer and employe under which 
the employer was required to furnish or pay for supplies, etc., neces- 
sarily used by the employe in the performance of his contract, and 
deduct the cost thereof from the gross earnings of the employe, then 
it is clear that the cost of such supplies, etc., should be excluded in 
computing his "average weekly wages." 

Was there such a "contract of hiring" in this case? The contract 
was not in writing, the only testimony given before the Board re- 
lating thereto, being as follows: 

"If a man would come up and ask the mine foreman for a job, if 
he has an opening he will give the man a chance." 

Clearly the verbal contract of hiring did not contain any reference 
to the furnishing of supplies, etc., and it only remains to consider 
whether there was such a custom concerning the furnishing of sup- 
plies, etc., in force there as would bind both parties to the contract. 
If there was such a custom it would be a part of the contract of hir- 
ing and the cost of such supplies furnished and deducted by the em- 
ployer should be excluded. 
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It was the uncontradicted testimony that the employes of the de- 
fendant company were not required to* purchase their supplies, etc.. 
from the employer, but had the option to purchase them where they 
pleased. Before a practice or usage can rise to the dignity of a cus- 
tom it must be certain, uniform and compulsory. In other words, a 
custom which is optional is no custom at aU. No such custom was 
proved. 

In addition to the above we caU attention to the rules, for ascer- 
taining weekly wages, adopted by the Board, among which the fol- 
lowing appears: 

"2. Do not deduct from the amount agreed upon in the contract : 

"(a) The value of material, supplies, tools and other things neces- 
sary for the performance of the emplgye's contract with his employer, 
furnished or paid for by the employer unless the contract shall spe- 
ciafically provide that the employer shall furnish them and that the 
employe must procure them from the employer and from no one else, 
and that the employer shall deduct the value thereof from the em- 
ploye's gross earnings." 

"If the contract of employment be in writing, such provision must 
be specifically included therein. If the contract is oral the burden is 
upon the employer to show that the employe received express notice 
that the contract contained this provision.'^ 

These rules had in mind the precise situation found in this case 
and are so clear that to read them is to answer the question raised. 

There was no proof offered of any contract wherein it was provided 
cither specifically or otherwise that the employer should furnish the 
necessary supplies, etc., to the employe and deduct the cost thereof 
from his earnings. 

The burden was on the defendant to show that the employe re- 
ceived express notice that the contract contained this provision. In 
this he failed. 

The Board therefore, concludes and finds as a fact that there was 
no such contract of hiring, either express or implied, entered into 
between the employer and the deceased employe in this case and that, 
therefore, the sum of ?22.18 deducted by the employer from the gross 
earnings of the deceased employe for supplies, etc., necessarily used 
by him in the performance of his contract should be included in 
computing his "average weekly wages." 

The Board finds the following additional facts : 

1. That both employer and employe had accepted the provisions 
of Article III of the Act. 

2. That Jacob Michael was an employe of the defendant company 
and was killed by an accident occurring in the course of his employ- 
ment, February 29, 1916. 

3. That his average weekly wages were |13.695. Y^ j 
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4. That the following dependents survivea . 

Annie C. Michael, widow. 
Annie Michael, daughter, born July 16, 1900. 
Catherine Michael, daughter, born May 24, 1902. 
William Michael, son, born November 16, 1905. 
Thomas Michael, son, bom May 3, 1909. 
Jacob Michael, son, born January 30, 1912. 
Adam Michael, son, born August 25, 1914. 

The Board makes the following award : 

To Annie C. Michael, widow, $8.22 per week from February 29, 
1916 to November 16, 1921—297 weeks. 

Annie C. Michael, widow, $7.53 per week from November 16, 1921 
to Deceber 7, 1921 — 3 weeks, and the further sum of ?100 to cover 
burial expenses. 

Thomas Michael, son, $4.79 per week from December 7, 1921 to May 
3, 1925—177 weeks. 

Jacob Michael, son, $3.42 per week from May 3, 1925 to January 
30, 1928—143 weeks. 

Adam Michael, son, $2.05 per week from January 30, 1928 to Au- 
gust 25, 1930—134 weeks. 



Dixon V. Tunnel Coaling Co. 
(2 Dept. Reports 1380). 

Course of employment — Employe injured on employer's premises on Ms way home 

from work. 

While an employe was on his way home from work he slipped upon some ice on 
his employer's premises and was injured. Held, that the employe's injury was 
due to the condition of the employer's premises and compensation was allowed. 



OPINION BY MACKEY— Chairman— July 7, 1916. 

The above appeal comes before the Board at the instance of the 
State Workmen's Insurance Fund, the insurance carrier, which ap- 
peals from the decision of the Keferee on the ground that the claimant 
had not received his injuries while in the course of his employment 
nor in the furtherance of his employer's business. 

It seems that the claimant, while employed as a miner by the de- 
fendant, brought some picks out of the mine to the blacksmith shop 
nearby for the purpose of having them repaired. He then went to 
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the motor barn and taking his dinner pail started to go home. Thia 
was at the conclusion of the day's work. While wallking a few feet 
from the motor barn and six feet from the track, he ascended two 
high steps in the wall and approaching a steep embankment slipped 
upon the ice and fell sustaining the injury of which he complains. 

The Referee found that the accident happened upon the premises 
of the employer and was due to the condition of the premises. We 
think that in this he was right, and is sustained by the testimony. 

In the face of this record the case clearly comes within Article III, 
Section 301, and is ruled by the decision of the Board in Parfay v. 
Jones & Laughlin Steel Company, 2 Dept. Refports, page 12&3. 

The Referee is accordingly sustained. 



Osuszt V. Dorney. 4 

(2 Dept. Reports 1387). 

Whird Partjt—E-ffeci of payment hy third party of sum exceeding compensation pay 
aUe ty employer— Advance payments. 
The husband of a claimant, while engaged in the course of his employment, was 
struck by a motor truck belonging to a third party, and instantly killed. Without 
giving notice to her deceased husband's employer, or to the employer's insurance 
carrier, she settled with the third party who owned the truck which kUled he? 
husband, for $1,500. Out of this amount she paid $200 to the agent who had 
effected the settlement, and then made claim against the husband's employer for 
compensation claiming that while the total amount of compensation practically 
equalled the sum of $1,500 received in settlement, she was entitled to the $200 paid by 
her to the adjusting agent. Held, that the employer is "entitled to have the gross 
amount received under such a settlement treated as an advance payment of future 
installments of compensation without the deduction of any sums the employe or de- 
pendent has agreed to pay to persons whom he has, without the knowledge or con- 
sent of the employer, employed to assist him in effecting the settlement, and, 
as the gross amount received by the claimant under the settlement, exceeded the 
total amount of compensation which she could be entitled to receive from the em- 
ployer under the most favorable circumstances the claimant has no right to compen- 
sation from the defendant." y 



OPINION BY COMMISSION LEECH— July 7, 1916. 

This is an appeal from the decision of William B. Scott, Referee of 
the First District, disallowing compensation to the claimant, Anna 
Osuszt. 

The facts as found by the Referee are as follows : 

On January 20, 1916 the deceased husband of the claimant was 
working for the defendant, and while engaged in the course of his 
employment was struck by a motor truck belonging to the Breyer Ice 
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Cream Company, and was instantly killed. He left surviving him 
the claimant, his widow, who resided with him at the time of his - 
death, and a son, John Osuszt, born December 16, 1904. 

The claimant settled her claim against the ice cream company on 
January 27, 1916 for |1,500 through one James Heyek, an insur- 
ance adjuster, out of which she paid Heyck f200 for his services 
in securing the settlement. 

This settlement was made without any notice to the defendant op 
to the defendant's insurance carrier, the London Guarantee & Ac- 
cident Company, and the claimant gave to the Breyer Ice Cream Com- 
pany a release, without notice to or knowledge of the defendant op 
the insurance carpier. 

The Referee found that had no settlement been made with the ice 
cream company, the claimant would have been entitled to the sum 
of 14.50 per week fop 255 weeks and $4 per week for a further 
period of 45 weeks so that had she remained unmarried and lived 
the full period of 300 weeks, and had her son lived for a period of 255 
weeks, she would have received on account of herself and her son 
11,347.50 as compensation under the provisions of Section 307, to- 
gether with |100 for funeral expenses, as provided in said Section 
-(9). 

The counsel for the claimant admitted that the amount received by 
the claimant from the third party, the Breyer Ice Cream Company, 
should be treated as an advance payment by the employer on ac- 
count of the future installments of compensation due by him, but con- 
tended that the amount which the claimant had paid to the insurance 
adjuster should be deducted from the gross amount received by her, 
so that only |1,300 should be credited as against the amount of com- 
pensation due, leaving a balance of $147.50 payable by the employer. 

The Referee regarded it as unnecessary to determine this point and 
disallowed compensation on the ground that the claimant by settling 
the case and releasing her rights of action against the ice cream 
company, without the knowledge and consent of the defedant, had 
forfeited her right to compensation from him. 

It is unnecessary to determine whether the Referee was correct 
in his conclusions of law. 

Section 319 of the Workmen's Compensation Act provides that: 

"Where a third person is liable to the employe or the dependents 
for the injury or death, the employer shall be subrogated to the right 
of the employe or the dependents against such third person, but only 
to the extent of the compensation payable under this Article by the 
employer. Any recovery against such third person in excess of the 
compensation theretofore paid by the employer shall be paid forth- 
with to the employe or to the dependents and shall be treated as an 
advance payment by the employer on account of any future install- 
ments of compensation." 
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Even assuming that an employe or dependent, who, without the 
knowledge or consent of his employer, settles his claim against "a 
third person liable to such employe or dependent for the injury or 
death of the employe," does not forfeit his right to compensation 
from his employer, the employer is, at the least, entitled to have 
the gross amount received under such a settlement treated as an 
advance payment of future installments of compensation without the 
deduction of any sums the employe or dependent has agreed to pay 
to persons whom he has, without the knowledge or consent of the 
employer employed to assist him in effecting the settlement. Section 
319 gives the employer a substantial interest in the right of the em- 
ploye or dependent against the third person, which the employe or 
dependent cannot prejudice by such an agreement. As the gross 
amount received by the claimant under the settlement exceeded the 
total amount of compensation which she could be entitled to receive 
from the employer under the most favorable circumstances, the claim- 
ant had no right to compensation from the defendant. 

In addition it may be noted that the amount recovered by an em- 
ploye or dependent, or received by him under a settlement, is to be 
treated as an advance payment of future installments of compensa- 
tion. Where a recovery is had against a third person, or money re- 
ceived in settlement of an employe's or dependent's claim against 
him, the right of the employe or dependent to compensation from 
his employer does not accrue until the amount so recovered or re- 
ceived is exhausted and compensation is actually and presently due 
and payable in excess thereof. 

It is at present uncertain whether the claimant will or will not 
re-marry and whether she or her son will survive the period during 
which compensation is payable on their account and, therefore, even 
if the .contention of the claimant's counsel were admitted and only the 
net amount remaining in her hands after paying the adjuster for his 
services were to be treated as an advance payment of compensation, 
the claim for compensation was properly disallowed since 
the amount of compensation which had accrued up to the date of the 
hearing fell far short of even such net amount. 

The appeal is dismissed and: the Referee's disallowance of com- 
pensation is affirmed. 
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Osuszt V. Dorney. 

(2 Dept. Reports 1654). 

Third party— Suhrogation under Section S19— Effect of settlement tcith third party. 

Query, whether a settlement by an injured employe with a third party, who has 
negligently caused the injury, for a sum less than the amount of comi>ensation that 
can be obtained from the employer, is not at the peril of the third party. 

Per Chairman Maekey: "It is suggested that third parties who rush in and 
settle cases of this kind without any notice to the employer are, entering upon « 
Tery doubtful undertaking and are imperiling their interests by such proceedings. 
It might well be considered as contrary to public policy to sustain a settlement 
thus made in derogation of the rights of the employer." 

Per Chairman Maekey: *'It seems to me that the safe practice under this section 
would be that when an employe has been injured by a third party under such cir- 
cumstances that a damage suit can be based upon negligence, the employer ought 
to be immediately notified and given an opportunity to intervene so as to assert his 
rights under Section 319. It does not seem proper, however, that he should be 
marked of record as an unlimited use plaintiff, for the reason that, an unscrupulous 
employer without financial responsibility might collect a verdict far in excess of his 
compensation liability and then abscond with the surplus. It seems that the courts 
might well allow the employer to mark the case to his use 'to the extent of his 
liability under the Workmen's Compensation Act of 1915,' and then at the trial of 
the cause admit evidence as to the employer's liability and^ direct the jury to render 
its verdict in accordance with several rights thus involved. 

"Our Common Pleas Judges can easily determine this practice by formulating a rule 
governing the caption of the cases involving this question. It can be done either 
by the method outlined above or by having the case brought in the name of the 
injured or his dependents and then setting out in the statement of claim the 
respective interests of those concerned. The verdict of the jury can then be regu- 
lated under the instructions of the trial Judge." 



SUPPLEMENTAL OPINION BY MACKEY— Chairman— July 22, 

1916. 

Section 319 of tiie Pennsylvania Workmen's Compensation Act of 
1915, provides, "Where a tiiird person is liable to the employe or the 
dependents for the injury or death, the employer shall be subrogated 
to the right of the employe or the dependents against such third per- 
son, but only to the extent of the compensation payable under this 
article by the employer. Any recovery against such third person 
in excess of the compensation theretofore paid by the employer shall 
be paid forthwith to the employe or to the dependents, and shall be 
treated as an advance payment by the employer on account of any 
future instalments of compensation." 

Attorneys have been anxious that the Board interpret this clause 
and make some suggestions as to the practice thereunder. 
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There ought to be no confusion as to the proper interpretation of 
this clause because of any decisions of courts of other States. Before 
any of these decisions can be interpreted as applying to our law, it 
will be necessary to consult the statutes of those States as to this 
provision. For instance, under the English statute the injured work- 
man may proceed against either his employer or the person liable 
for damages but there cannot be a recovery both of compensation and 
of damages as the recovery of one terminates the right to proceed for 
the other. See Mahomed v. Maunsell 1 B. W. C. 0. 269. In this case 
the British Act of 1906 was interpreted as directly providing that a 
workman has the right to proceed against both the employer and 
the third person causing the injury, that a failure in the proceedings 
against one is no bar to proceedings against the -other, with this ex- 
press proviso that he is not entitled to recover both damages and com- 
pensation, for the reason that the Act provides "he shall not be en- 
titled to recover both damages and compensation. 

In Massachusetts, the workman loses his right to confpensation from 
his employer when he accepts a settlement from a third person whose 
negligence caused the injury. See Cripps Case 216 Massachusetts 
586. On the other hand a release given to an employer by an em- 
ploye upon the receipt of compensation does not, under the New 
Jersey Act, release a tort feasor whose negligence caused the acci- 
dent. Jacovicz V. D. L. & W. R. R., 92 Atl. 946. The provision of 
the Massachusetts law is as follows: (Part 3, paragraph 15) . "Where 
a right of action exists against third party, the employe has op- 
tion either to claim compensation or sue third party for damages. If 
insurer pays compensation, he is subrogated to rights of employe 
against third party, must pay employe four-fifths of any excess in 
recovery over compensation paid. 

The New Jersey statute reads "if employe htts- a right of action 
against them for injury, he may proceed both against third party 
and employer, but amount collected from third party must be credited 
on compensation due from employer. If employer pays compensa- 
tion, he is entitled, upon notice to third party, to reimbursement out 
of any judgment against third party or settlement by the latter.'' 
See Interstate Telephone & Telegraph Co., v. Public Service Elec- 
tric Co., 90 Atl. 1062; Newark Paving Co. v, Klotz, 81 Atlantic 91. 
The difference then in decisions of the Courts of Massachusetts and 
New Jersey is based entirely upon the subrogation in the statutes 
of the two States. The New Jersey law like the Pennsylvania recog- 
nizes the right of the injured employe to proceed for compensation 
against the employer and for damages from the tort feasor, hence 
the right of subrogation accorded to the employer. 
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Massachusetts denies tlie right to both actions at the same time 
compelling the employe to elect. There has been some confusion be- 
cause of a decision of the Supreme Court of Washington on this sub- 
ject. Let us see upon what subrogation provision it was based. Para- 
graph 664 of the Washington Act, as amended by the laws of 1913- 
1915, provides "where right of action exists against third party for 
injuries sustained away from employer's plant, employe has option to 
claim compensation or sue third party for damages. If former al- 
ternative is chosen, cause of action against third party is assigned 
to State, otherwise. Accident Fund is liable only for deficiency, if 
any, between recovery and compensation.'' 

Under a former Act of the State of Washington, it was decided in 
Peet V. Mills, 76 Washington 437, that any right of action which an 
injured employe might otherwise have had for negligence either 
against his employer or against the third person must be considered 
as having been abolished by the Washington Act, which imposes upon 
the industry within its purview the burden arising out of injuries to 
their employes, and to that and withdraws all phases of the premises 
from private controversy regardless of questions of fault and to the 
exclusion of every other remedy, than compensation except as pro- 
vided by the Act. Under the compulsory proceeding, Washington 
Act as it then existed at the time of this decision and before the 
amendments of 1913 and 1915, there was no express right of action 
against the negligent third i>erson. In Lester v. Otis Elevator Co., 
153, N. Y. S. 1058, it was decided that notwithstanding the language 
of the New York Act, which provides that the liability prescribed by 
the statute shall be exclusive, that this section refers only to the 
liability of the employer and does not prevent an injured employe 
from seeking redress in a common law action against third party 
whose negligence caused his injury. 

This decision was based upon Paragraph 29 of the New York Work- 
men's Compensation Law, as finally amended in 1915, which reads: 
"Employe injured by negligence of third party not in same employe, 
has option either to take compensation or sue third party for dam- 
ages. If first alternative elected, he must assign claim for damages 
to party liable for compensation. If second alternative elected party 
liable for compensation need pay only deficiency, if any, between 
amount recovered and total compensation." There must also be no 
confusion as to the decisions of the New Jersey courts rendered under 
the Act of 1911 and those under the subsequent amendments of 1913 
and 1915 which have given the right of subrogation and reimburse- 
ment, to the employer. This right of subrogation exists by statutes 
of such States as Nebraska, Nevada, New Jersey, New York, Alaska, 
etc. 
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In California, where a right of action exists against a third party, 
employe may at his option either claim compensation or sue third 
party for damages. Making a lawful claim for compensation operates 
as assignment of employ's cause of action against third party to em- 
ployer who may enforce same in his own name, but any recovery in 
excess of compensation must be held for benefit of employe. 

In Colorado, the making of a claim for compensation operates as 
assignment of any cause of action which employe or his representative 
may have against any other party for injury or death. 

In Connecticut, where right of action exists against third party, 
employe may claim compensation without losing his right to sue third 
party for damages. Employer also has right of action against third 
party to recover amount of compensation paid; but whoever brings 
suit first must notify the other, and latter may then join as party 
plaintiff. Damages recovered are to be assessed first in favor of em- 
ployer to extent of compensation paid, together with cost of action 
and attorney's fee; balance, if any, to be paid employe. 

In Illinois, where right of action exists against a third party, em- 
ploye's right to recover against him is subrogated to employer. The 
employe may sue the third party for damages ; but out of the recovery 
the employer is to receive the amount of compensation paid or payable 
by him. If the employe accepts compensation from his employer, the 
latter may sue the third party for damages in his own name or in 
that of the employe. 

In Indiana, where right of action exists against third party employe 
has option either to claim compensation or to sue third party for 
damages. If employer or insurer pays compensation he is subrogated 
to employe's rights against third party to the extent of compensation 
paid or payable. 

In Iowa, where a right of action exists against a third party for 
injuries sustained, employe may proceed both against his employer 
for compensation and against third party for damages; but if he 
recovers compensation, employer is entitled to indemnity from third 
party and is subrogated to rights of employe against such third 
party. 

Thus every State has legislated in its own way upon this subject. 
Each State court is governed by its own statutory subrogation provi- 
sion. It is perfectly evident that our Legislature intended to create 
for the injured employe a new right of action for compensation 
against his employer for compensation in accordance with an adopted 
schedule and at the same time to preserve for him his old common law 
action against a third party tort feasor. 

This intention is clearly indicated in the language "any recovery 
against such third person in excess of the compensation theretofore 
paid by the employer shall be paid forthwith to the employe or thegl^C 
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dependent and shall be treated as an advance payment by the em- 
ployer on account of any future installments account of compensa- 
tion." In case of a recovery because of an injury to an employe 
where the right of subrogation has been exercised by the employer 
it is his duty after having deducted the total amount of compensation 
which he has already paid to turn the balance over to the employe and 
treat that balance as advance payments on account of compensation. 
If these continuing payments in the aggregate would amount to a 
sum less than this amount thus turned over, the balance belongs to 
the employe. 

In Osuszt V. Dorney, Claim Petition No. 317, the widow found her- 
self in the position of having received from the third party tort 
feasor a sum, before deduction of attorney's fee, in excess of the 
amount she was entitled to receive from the employer for compensa- 
tion, and therefore, it practically worked out as follows: Had she 
proceeded before a Referee under our Act and had secured an award 
in her favor against the employer it would have amounted to f 1,- 
347.50. The employer being subrogated to her rights as against the 
third party, and she having an advance settlement with the third 
party for $1,500, it would have been merely a matter of supererogation 
to have gone through the form of making the award and effecting 
subrogation. 

A very nice question would have arisen, however, had this settle- 
ment been for a less sum than the employer would have been 
obligated to pay under the compensation law. It is suggested that 
third parties who rush in and settle cases of this kind without any 
notices to the employer are entering upon a very doubtful undertak- 
ing and are imperiling their interests by such proceedings. It might 
well be considered as contrary to public policy to sustain a settlement 
thus made in derogation of the rights of the employer. 

For instance, suppose .the employer of an injured workman should 
submit himself to the judgment of a compensation Referee and an 
award should be made against him and he then seeks to indemnify 
himself by the proper action against the third party tort feasor, in 
what way could a release procured by the tort feasor from the injured 
employe operate against the rights of the employer. Could such a 
release be binding upon him when he is in no way privy to the con- 
tract? Would not such a release in his suit be incompetent and ir- 
relevant evidence and would not its execution be deemed illegal as 
against public policy? I take it that the situation would have been 
entirely different in the Osuszt case had the widow first secured an 
award by a compensation Referee and then brought a suit at common 
law against the Breyer Ice Cream Company seeking to recover dam- 
ages because of the death of her husband caused by the negligence of 
the defendant. ,-ir^,Tl^ 
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The employer would have had a statutory right of subrogation to 
the extent of $1,347.50 and the widow would have retained the bal- 
ance, if any, over and above such deductions, to be divided between 
herself and her children in accordance with the intestate laws of the 
State of Pennsylvania. 

It seems to me that the safe practice under this section would be 
that when an employe has been injured by a third party under such 
circumstances that a damage suit can be based upon negligence, the 
employer ought to be immediately notified and given an opportunity 
to intervene so as to assert his rights under Section 319. It does 
not seem proper, however, that he should be marf;:ed of record as an 
unlimited use plaintiff, for the reason that an unscrupulous employer 
without financial responsibility might collect a verdict far in .excess 
of his compensation liability and then abscond with the surplus. It 
seems that the courts might well allow the employer to mark the case 
to his use "to the extent of his liability under the Workmen's Com- 
pensation Act of 1915" and then at the trial of the cause admit evi- 
dence as to the employer's liability and direct the jury to render its 
verdict in accordance with the several rights thus involved. 

Our Common Pleas Judges can easily determine this practice by 
formulating a rule governing the caption of the cases involving this 
question. It can be done either by the method outlined above or by 
having the case brought in the name of injured or his dependents 
and then setting out in the statement of claim the respective in- 
terests of those concerned. The verdict of the jury can then be regu- 
lated under the instructions of the trial Judge. 



Garner v. Grier Bros. 

(2 Dept. Reports 1533). 

Loss of use of hand. 
What constitutes permanent loss of the use of a hand and, under the statute, 
the equivalent of the loss of the hand, is a question of fact to be determined in each 
particular case. 

Loss of hoth hands. 
Section 306- (c) of the Workmen's Compensation Act must be construed as applying 
to cases of partial disability only. In cases where the Referee has found that the 
disability is total the loss of both hands must be compensated as provided in Se<>- 
tion 308-(a). * 

OPINION BY COMMISSIONER SOOTT— July 15, 1916. 
The Referee made an award in this case allowing compensation 
for total disability. From this award the defendant has appealed on 
the ground that the award is not in conformity wi^^. tj^^ ^©f3^le 
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Article III, Section 306 — (c), and has further appealed on the ground 
that the findings of fact and the award based thereon were unwar- 
ranted by the evidence in the case. 

We have read with care the testimony of the witnesses produced 
before the Eeferee, and find no error in the Referee's findings of fact. 

It is provided in Section 306- (c) that ''permanent loss of the use of 
a hand^ arm, foot, leg or eye shall be considered as the equivalent of 
the loss of such hand, arm, foot, leg or eye." 

At the time of the argument of the appeal before the Board, the 
claimant was present and the Board had opportunity of seeing the 
condition of both of the claimant's hands, and is of the opinion that 
this case is well within the ruling made by this Board in Arthur Ma- 
seth V. Hubbard & Co., reported in 2 Dept. Reports, page 1281. In 
that case, we decided that the Referee was right in finding that the 
extent and conditions of the injury made the loss sustained a per- 
manent loss of the use of the claimant's hand within the meaning 
of the Act, and therefore the equivalent of the loss of the hand. 

We adhere to the ruling there made that what constitutes perma- 
nent loss of the use of the hand, and under the statute the equivalent 
of the loss of the hand, is a question of fact to be determined in each 
particular case, and as already stated, the Board is fully satisfied 
that the extent and conditions of the injury to each of the claimant's 
hands in this case amounts to the permanent loss of the use of both 
of the claimant'^ hands. It is, however, contended by the defendant 
that if it shall be found that John Gamer, the claimant, has lost the 
use of both of his hands, that the award should be for- 350 weeks in- 
stead of for total disability. 

The Defendant has evidently based this contention upon that part 
of Section 306- (c) which reads as follows: "For the loss of any two 
or more such members not constituting total disability, fifty per 
centum of the wages during the aggregate of the period specified for 
each." 

Prom the plain reading t)f this part of the Sections it appears that 
the aggregate of the periods provided by the Act shall only be taken 
when the disability is partial and not total; but as the Referee has 
found the disability of the claimant to be total, his award as made 
is therefore justified. 

The following paragraph in the Act provides: "Unless the Board 
shall otherwise determine, the loss of both hands or both arms, or 
both feet, or both legs, or both eyes, shall constitute total disability 
to be compensated according to the provisions of Clause (a)." 
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This further indicates that whenever upon sufficient evidence it_ 
has been found in any case that there is the loss of both hands, such 
loss shall be construed to constitute total disability and be com- 
pensated as such unless the Board upon sufficient reasons shall decide 
that there was not total disability. 

Under all the evidence in this case, and after careful consideration 
of the cases cited from other States by the defendant, we are con- 
strained to hold that this case is one of total disability within the 
meaning and spirit of Section 306- (c). The award of the Referee is 
affirmed and the appeal accordingly dismissed. 



Swanson v. Sharkey. 

(2 Dept. Reports 1382). 

Deaths— No suflcient evidence that the accident cauted the death. 

An employe suffered severe injuries by falling through a trap door. One month 
and thirteen days later he died from heart disease. The claimant alleged that tht 
deceased's death was superinduced by the accident. Held, that under the evidence, 
there was no connection between the accident and the death of the decedent, and 
compensation was refused. 

Per Chairman Mackey: "It is not enough to establish the defendant's responsi- 
bility to simply prove an accident and a subsequent death. There must be such 
evidence showing death as a result of injury that in the albsence of any intervening 
cause we will be led to the conclusion that the accident caused the death." 

Dependencv^Burden of proof. 

Per Chairman Mackey: "The Pennsylvania Workmen's Compensation Act has in 
no way relieved- a claimant of the burden of proof. A widow who sets up a claim 
Against « defendant for compensation for the death of her husband must nces- 
sarily assume the burden of presenting such testimony as to material allegations 
In the claim petition as will establish her case and place the defendant on the defen- 
•ive." 



OPINION BY MACKEY— Chairman— July 7, 1916. 

The defendant has appealed from the findings of fact and con- 
clusions of law of the Referee on the ground that the claimant's hus- 
band did not meet his death as a consequence of an injury received 
while in the employ of the defendant. This squarely raises the ques- 
tion with the Board as to whether or not the Referee has drawn an 
erroneous conclusion from the testimony presented before him. 
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We have repeatedly said that it is not our disposition to reverse 
a Referee in a case that involves the credibility of witnesses unless 
the record itself clearly discloses the fact that for some reason the 
Referee has been led into a manifest error or has clearly misinter- 
preted the testimony and rendered his decision contrary to the weight 
and against the preponderance of the same. In the present case, 
we find that the claimant's husband was in the employ of the de- 
fendant both before and on the 31st day of January, 1916. The de- 
fendant has admitted of record that the accident happened prac- 
tically as set forth in the claim petition, namely: that the claimant 
while in the employ of the defendant as a bartender, fell through an 
open trap door and by thus falling broke his left arm, cutting his 
forehead and chin and sustaining other minor injuries. The issue 
raised by the defendant in this appeal has necessitated a very careful 
examination of the medical testimony that was offered for the con- 
sideration of the Referee. Dr. Burkheimer testified that he had 
treated the deceased professionally about January 1, last, and that 
he had attended him about two years before that and upon both 
occasions prescribed for chronic heart trouble; in his opinion how- 
ever, it had not incapacitated the deceased from work. He said that 
the deceased came to his office for treatment and that he was so ill 
on several times that he placed him in bed; the deceased remaining 
there not longer than three days at a time. The deceased in the doc- 
tor's opinion was not a strong man. 

Dr. Carlisle testified that he was called in to attend the deceased 
just after the accident in question. He found that he had sustained 
several cuts on the face and forehead and on the chin, the right hand 
was cut and there were several cuts on the body and a fractured 
humerus. At the time, the deceased was weak from the loss of blood 
and the shock of the accident. He sent the deceased to the hospital 
where he found a broken humerus. This physician had treated the 
deceased about four years before that and had found him in a gen- 
erally weakened condition and testified that at that time the patient 
had "bad heart muscles." 

Dr. J. W. Hawes had treated the deceased three or four years pre- 
vious to the injury for chronic valvular heart trouble and rheumatic 
condition of his feet. The Board finds nothing upon the notes touch- 
ing the qualifications of this physician which would justify addressing 
to him any hypothetical question touching the cause of the deceased'^ 
death. ' 

Dr. W. B. Wheeling is the superintendent of the Windber Hospital, 
in which the deceased was a patient and where he died. He testified 
that the deceased was brought to the hospital on January 31, 1916, 
3 ;15 P. M., with a fractured neck of the left humerus, ^ce^f\(fp^of 
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the chin and forehead and a wounded right hand. In order to reduce 
the fracture, the patient was given an anasthetic but this had to be 
administered in a very small amount because of the condition of the' 
man's heart. 

The doctor pronounced the deceased's heart as "very bad.'' This 
witness testified that the patient presented all the characteristics of 
chronic alcoholism. This official of the hospital testified that the 
man was cured of his injuries but after they allowed him to leave his 
bed he became demented , (evidently an^ error of the stenographer prob- 
ably should be discontented), and said he "wanted to go home.'' The 
witness said that the physicians of the hospital did not want him to 
go home because they were fearful that he would "go on a spree." 
The doctor testified that on March 12 he noticed symptoms of a 
collapse due to heart disease. This physician listened to his heart 
and could scarcely hear anything. His pulse was very faint. The 
witness testified that some of the physicians at the hospital believed 
that Swanson had a leaking valve of the heart. It was his opinion 
that he was suffering from an acute cardiac dilatation. 

The witness testified that the deceased had recovered from the ac- 
cident and that the death by heart disease was not superinduced by 
the accident as there was a period of one month and thirteen days 
from the date of the accident to the time of the death. Before the 
death, the patient was up and about the hospital and had been so 
for two weeks before his death. 

Dr. J. W. Boyce was called as an expert witness. He testified that 
he had been practicing medicine for twenty-four years, is a graduate 
of Western Pennsylvania Medical College and qualified as an ex- 
pert on the heart and lungs. He assumed from the testimony that 
he had heard that the deceased had suffered with heart disease for 
several years, that he received a severe injury that would not directly 
affect the heart, that his physician sen him to the hospital and 
warned the attending physician as to his condition. 

The medical staff at the hospital after examining this organ did not 
believe it was sufficiently strong or in a proper condition to ad- 
minister chloroform and as a consequence they watched the heart 
very closely for six weeks. This witness testified that it was very 
plain to him that the injury did not affect the heart and that the 
patient did not die as a consequence of the accident. 

The widow, the claimant, testified that her husband had only been 
employed at half the time a considerable length of time previous to 
the accident. She admitted under cross examination that a number 
of years ago her husband complained of his heart and while he had 
been under the treatment of the doctor whose testimony has been 
previously referred to he was not able to work very much and that 
the deceased was rather a steady drinker. Digitized by LjOOQIC 
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The Pennsylvania Workmen's Compensation Act has in no way 
relieved a claimant of tiie burden of proof. A widow, who sets up a 
-claim against a defendant for compensation for the death of her hus- 
band, must necessarily assume the burden of presenting such testi- 
mony as to material allegations in the claim petition as will establish 
her case and place the defendant on the defensive. (See Bulletin 
No. 2, page 9, Burden of Proof). Barnabas v. Dersham Colliery Ca, 
3 B. W. C. C. 216; Thackway v. Connelly & Sons, 3 B. W. Q. C.'37; 
Woods V. Wilson & Sons, 6 B. W. 0. 0. 750; Sponatski's case 220, 
Mass. 526 and Coral v. Hamlyn & Sons, 94 Atlantic 877. 

In this case, because of the admissions by the defendant, the claim 
ant was relieved of this burden, with the exception of the most ma- 
terial and important allegation, namely, that her husband's death 
was due to the injuries received. It is not enough to establish iii^ 
defendant's responsibility to simply prove an accident and a subse- 
quent death. There must be such evidence showing death as the re- 
sult of injury that in the absence of any intervening cause we will be 
led to the conclusion that the accident caused the death. 

In the present case, this burden has not been met by the claimant. 
All the reliable and reasonable testimony of record is quite to the 
contrary, namely, that this death was was not a direct result of the 
injury and that the deceased died of heart disease not superinduced 
by the injuries. 

To arrive at another conclusion, we would be compelled to ab- 
solutely ignore and set aside the testimony of reputable physicans 
whose evidence stands uncontradicted upon the record. We must 
be controlled by the evidence entirely. Neither sentimentality nor 
sympathy can find a lodging place in our decisions. We must de- 
termine the issue involved in the case by the record that comes before 
us; therefore, we cannot sustain this "award in the face of this testi- 
mony and accordingly reverse the Referee and set aside the award. 



Burnatz v. Weisbrod & Hess Brewing Co. 
(2 Dept. Reports 1381). 

Disahiliiy— Connection hettoeen the aocideni and suhaequent dUahUiti/. 
While cleaning a beer tank an employe was overcome by charcoal gas. He ap- 
parently recovered and worked part of the following day . Seventeen days after 
the inhalation of the gas he was found suffering from pneumonia. The evidence 
offered was not sufficient to justify the conclusion that there was any connection 
1t>etween the gas inhalation and the pneumonia, and compensation was refused. 
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OPINION BY MAOKEY— CJhainnan— July 7, 1916. 

The above case came before the Board on appeal from the refusal 
of Referee Scott, of District No. 1, to award compensation to the claim- 
ant. 

Under the evidence in the case, the claimant on January 20, 1916, 
entered a beer tank of the defendants for the purpose of cleaning it. 
In about twenty-five minutes, he was overcome by charcoal gas being 
generated in the tank and was compelled to abandon his work. He 
walked to a dressing room, laid down and slept for about one hour 
and then proceeded to his boarding place. He worked part of the next 
day and for some reason was discharged. 

On the third day,'^e defendant oiffered to reinstate him in his work 
but the claimant declined the offer. Seventeen days after the inhala- 
tion of the gas, he was found suffering with pneumonia and in one 
week thereafter he was taken to the German Hospital. 

There was no evidence offered that would have justified the Referee 
in finding any connection between the pneumonia of February 6 
and the inhalation of gas on January 20. 

The Referee is accordingly sustained. 



Stifura v. Pressed Steel Car Co. 

(2 Dept. Reports 1537). 

Commutation — When granted, v 

The Workmen's Compensation Board will commute the compensation payments 
due under an agreement or award only in exceptionally meritorious cases. 



OPINION BY MACKEY— Chairman— July 20, 1916. 

The above case came before our Board in the form of a petition 
presented by Mary Stifura asking that we commute certain continu- 
ing payments in present value in order that the whole sum be paid 
to her at once. 

The compensation is now being paid to her in consequence 
of an agreement executed between herself and the Pressed Steel Car 
Company for herself and three small children because of the fact that 
her husband was killed in the course of his employment and while 
he was an emplbye of the defendant. 

The important facts of the agreement are: 

AGE OF CHILDREN 

Daughter born February 13, 1911, will be 16 on February 13, 1927. 
Son born April 20, 1912, will be 16 on April 20, 1928. 
Daughter bom December 26, 1915, will be 16 on December 26, 1931. 
9 
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TERMS OF AGREEMENT 

300 weeks @ $20 per week 55%, f 3,300 

262 weeks @ $20 per week 35%, 1,834 

61 weeks @ $20 per week 25%, 305 

192 weeks @ $20 per week 15%, 576 

Total compensation, $6,015 

In this case, the widow has formed the opinion, that although by 
this agreement she has been secured in substantial semi-monthly 
payments until her youngest child shall have reached the age of six- 
teen to wit: December 26^ 1931, that she prefers to have the future 
payments commuted to present value and venture the whole sum in 
some uncertain undertaking. 

It seems to the Board that it will be well to protect her as against 
herself by refusing her petition. These petitions for commutation 
come before us under Section 424 of the Workmen's Compensation 
Act. It will only be in rare cases that we can wisely exercise this 
discretion by granting such petitions. It is a great temptation to a 
^widow or any beneficiary under this law to ask that the compensa- 
tion payments be commuted to present value and paid in a lump sum. 
We think, however, in a great majority of these cases, these petitions 
are ill-advised and a real wrong would be done to the petitioners if 
we granted their prayers. 

The Act has wisely provided for the payments of compensation to 
be made at such times as the injured or the deceased would have re- 
ceived his pay; thereby providing a certain, modest, but sufficient 
sum at stated intervals so as to relieve the dependent of real want. 

In the majority of these cases, the dependents have been unaccus- 
tomed to the use of money in bulk and the sudden acquisition of a 
considerable sum might readily lead to its unwise expenditure or to 
its unfortunate investment. The widow might, terminate her depend- 
ency by remarrying and then the money would probably be spent 
without regard to the rights or best interests of the children. 

As a general rule, we are opposed to granting such petitions to alien 
citizens, who are desirous of taking the money to foreign countries. 
Awards have been made on the basis of their residence here. This 
same amount of money in a foreign country would be worth more than 
it is here, hence, the difference in the Act in the amount to be awarded 
to alien dependents ; not that our Legislature intended to discriminate 
against this latter class but it attempted to equalize money values 
between foreign countries and ours. 

We desire, by this opinion, to apprise the public that it will only 
be in the exceptionally meritorious case that we will grant commu- 
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Neary v. PMladelpliia & Eeading Coal & Iron Co.* 
(2 Dept. Reports 1638). 

Medical, surgical and hospital services— Effect of employe's refusal to accept— 

Burden of proof. 

If an employe refuses to accept reasonable surgical, medical and hospital services, 
he does not forfeit his right to any and all compensation, but only his right to 
daiin compensation for such additional incapacity as is shown to haye resulted from 
such refusal. 

Per Commissioner Leech: "When an employe has shown an injury and inca- 
pacity resulting therefrom, the burden is upon the employer to prove that this 
increase could have been prevented or diminished in extent or duration, if the 
employe had not refused reasonable medical services tendered by the employer. 
To meet this burden the employer must show: (1) That he offered surgical, medical 
and hospital services, medicines and supplies to the injured employe. (2) That the 
medical services tendered were reasonable, i. e. such as it is reasonable to require 
the employe to accept. (3) That the employe's incapacity had been caused or Increased 
by his refusal.'* 



OPINION BY MACKEY— Chairman— July 22, 1916. 

The facts in the above case briefly are that the claimant, while dis- 
charging his duties as an employe of the defendant on March 9, 1916, 
sustained certain injuries which incapacitated him from the date of 
the said accident up until the time of the hearing before the Keferee, 
to wit : May 26, 1916, and will render him unfit for labor for some 
time thereafter. The claimant, after having accepted proi)er and rea- 
sonable medical services from the defendant, saw fit to abandon a 
competSit physician thus furnished and selected another. There is 
no allegation because of this change in physicians and the subsequent 
treatment furnished by the latter that there was thereby any inca- 
pacity suffered, nor were any separate nor distinct injuries sustained 
because of the said treatment; on the contrary, the Eeferee has found, 
and he is sustained by the evidence that the treatment of Dr. Mona- 
ghan was perfectly proper and would have been accorded to the 
claimant by the defendant's physician Jiad he been left in charge of 
the case. The defendant in the argument before the Board disavowed 
any suggestion that the treatment was not proper or that there was 
any increase in the injuries /)f the claimant because of the change of 
physicians. The defendant, however, has raised a question involving 
the interpretation of the last sentence of Section 306- (e), 
which reads "if the employe shall refuse reasonable, surgical, medical 
and hospital services, medicines and supplies tendered to him by his 
employer he shall forfeit all right to compensation for any injury or 
any increase in his incapacity shown to have resulted from such re- 
fusal." The contention of the defendant is that this clause means 

*See page 308 Cases Appealed to Courts. uiymzeu uy >^v^v^^i^ 
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that, when an injured employe abandons a competent physician fur- 
nished by the employer and selects an equally competent one himself, 
he then forfeits his right to compensation. 

If this be the proper interpretation of this clause, why did the 
Legislature add the words "or any increase in his incapacity shown 
to have resulted from such refusal?" Had the Legislature intended 
to impose so severe a penalty upon an employe for not receiving the 
medical services tendered by his employer there would have been no 
necessity of adding these latter words. 

In the first instance, the duty of the employer is to furnish p^rioper 
medical treatment to his injured employe during the period provided 
in the Act. The right of selecting the physician has been given to 
the employer in the interest of both himself and his employe. The 
latter is, however, the principal beneficiary of this provision. The 
employer's great desire is to return the injured employe to his work 
as soon as possible and to accomplish this his own interests dictate 
that he provide the very best medical attention. 

The Legislature then provided that if the employe saw fit to re- 
fuse proper medical offers on the part of the employer and choose 
his own physician, then the responsibility for payment of such doc- 
tors must fall upon the employe, himself, and, if he makes an unfor- 
tunate selection and it can be subsequently shown that because of 
the treatment of this latter physician the employe's condition was 
made worse or he suffered additional injury or there was a prolonga- 
tion of the symptoms then the employer is relieved of any compensa- 
tion because, of such additional injuries sustained by such unsuccess- 
ful treatment at the hands of the physician selected by the employe 
and, of course, the employer need not pay the medical bill. 

Therefore, we interpret this clause as though it read: "If the em- 
ploye shall refuse reasonable surgical, medical and hospital senices, 
medicines and supplies, tendered to him by his employer, he shall 
forfeit all right to compensation for any injury shown to have re- 
sulted from such refusal and also shall forfeit all right to compensa- 
tion for any increase in his incapacity shown to have resulted from 
such refusal." 

It is not in accordance with the spirit of compensation laws to 
imagine that the Legislature intended to create so severe a penalty 
for the employe's refusing employer's medical services, that he should 
thereby forfeit all right to compensation. In this decision we are 
mindful of the able opinion of our brother Leech in Pollard v, Pozar, 
2 Dept. Reports, p. 1266, where he says, "the Board is there- 
fore of the opinion that the Referee did not err in holding that an em- 
ploye did not forfeit his right to compensation by his refusal to ac- 
cept the reasonable medical services tendered by the employer, and 
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that at most be would forfeit only his right to compensation for any 
increase in the extent or duration of his disability which the em- 
ployer could show bad resulted from such refusal." 

We feel that this opinion was well considered and a proper inter- 
pretation of this clause. We find nothing in the facts of the present 
case to take it out of our previous rulings. 

The award of the Referee is, therefore, affirmed and the appeal dis- 
missed. 



Mayer v. Pollock.* 
(2 Dept. Reports 1640). 

Evidence— Hearsay testimony— Burden of proof. 
The uncorroborated hearsay statement of a deceased employe is insufficient to estab- 
lish a claim for compensation. 

Evidence— Sear 9ay testimony. 
Where the testimony that the deceased sustained an accident while in the course 
of his employment is hearsay, with no corroboration, and this hearsay testimony 
is contradicted by competent and direct testimony, and it does not certainly and 
satisfactorily appear that the death of the deceased was due to the alleged accident, 
the award of compensation to the dependents by the Referee will be reversed. 



OPINION BY MAOKEY— Chairman— July 22, 1916. 

The above case comes before the Board on an appeal by the de- 
fendant from the award of the Referee to the parents of the deceased. 
As the Referee interpreted the testimony, he evidently believed that 
the death was caused by an injury received in the course of employ- 
ment. We can find no evidence in the record to sustain the conclu- 
sion, either that there was an accident to the workman or that death 
resulted in consequence of an injury. 

In the case of Andrulis r. Delaware & Hudson Company, 2 
Dept. Reports, page 1326, we said: "The admission of hearsay 
statements may lead to the discovery of substantive evidence that 
will conclusively determine the real facts of a given case. * * * "This 
Board cannot find that a man died of lobar pneumonia caused by 
an alleged accident concerning which there is no positive nor per- 
suasive testimony, with no eye witness and no mark nor abrasion of 
any kind upon the body. * * ♦ * "We cannot rest a judgment upon 
mere probabilities. To take money frofn one man and award it to 
another is a serious process and must be based upon substantive and 
reliable evidence." 

*See page 306 Cases Appealed to Courts. 
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And again in Swanson t?. Sharkey, 2 Dept. Reports, page 
1386, we said "The Pennsylvania Workmen's Compensation Act has 
in no way relieved the claimant of the burden of proof. 

A widow, who sets up a claim against the defendant for compensa- 
tion for the death of her husband must necessarily assume the burden 
of presenting such testimony as to material allegations in the claim 
petition as will establish her case and place the defendant on 
the defensive * * ♦. "We must be controlled by the evidence entirely. 
Neither sentimentality nor sympathy can find a lodging place in our 
decisions. ♦ * * * 

"We must determine the issue involved in the case by the record 
that comes before us." 

The Referee has found as follows: ^^The deceased was a general 
all around man employed by the defendant and met with an acci- 
dent while lifting a dressed calf in the meat market. The accident is 
knoivn atid described aas embolism, resulting from an accidental 
strain of the back resulted in his sudden death." 

The only evidence that the deceased had ever strained his back by 
lifting a calf out of a wagon to carry it into the defendant's shop was 
the testimony of some relatives and acquaintances who swore that 
the deceased had so told them previous to his death. With this alone 
and uncontradicted, it would create a most dangerous precedent to 
base a verdict upon such interested and unsatisfactory evidence. This 
evidence was not corroborated by any of the facts or probabilities 
surrounding the case. 

Again taking into consideration the fact that this hearsay testi 
mony was met by the direct and positive evidence of at least one 
witness, who swore thkt the deceased did not carry the calf into the 
shop, but that another man had done so, makes the claimant's testi- 
mony in this respect doubly uncertain and renders it positively in- 
capable of supporting a verdict. 

This Board has taken its position on testimony of this kind and 
until reversed will adhere to its own precedents established in the 
two of our cases above cited. We are sustained in this position, how- 
ever, in many cases of which the following are a few: Smith v. Ard- 
man & Holden, 6 B. W. C. C. 719— (2). 

Hewitt V, Stanley Bros., Ltd., 6 B. W. C. C. 501; Wrothy v, Pet6^ 
thick Bros., 1 B. W. C. C. 411; Langely v. Reeve, 1 B. W. C. 0. 175; 
Reck V. Whittesberger, 148 N. W. 247. 

The finding of the Referee as to cause of death is uncertain and 
unsatisfactory. He could not have found in the evidence any satis- 
factory explanation as to the cause of death. There was not even a 
vague surmise in the medical testimony. He has found that the de- 
ceased died of "embolism." 
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The Board is at a loss to know how, from the evidence, he could 
have formed any idea of what that term means. The attending phy- 
sician, Dr. Porch, said, that "embolism is a clot of blood, vegetation 
from the^heart, it may be air which could hinder circulation," but 
the doctor directly stated that he would not say that death was 
brought about by any such condition. Dr. Jones testified as follows • 
"Embolism is anything thrown into the circulation." He (meaning 
Dr. Porch) told you first it may have been vegetation, or a gathering 
in the veins, a clot of blood or thought possibly a tumor or several 
other things which bring about embolism. If that was true, if he had 
embolism of the leg, the leg would die or gangrene would set in. 
There is only one place in the body that embolism could be the direct 
cause of death-and that would be the brain. Further, Dr. Jones testi- 
fied that considering the fact that there was no autopsy held it was al- 
most impossible to determine what was the cause of death. The doctor 
continued : "This is one of the most unusual cases I ever heard of. 
There is a difference between a clot of blood having formed before 
death and of that formed after death. If there was an embolism it 
would take a scientist to settle just when this embolism happened." 
This w^itness has had ten years' experience in autopsy and testified 
that, in his opinion, embolism was not the cause of death. 

We cannot imagine a more unsatisfactory record on which to sus- 
tain in a verdict. The hearsay testimony of interested parties is the 
sole testimony that there ever was an injury of any kind suffered in 
the course of employment. 

This is absolutely contradicted by competent and direct testimony ; 
in addition to this, there is no credible testimony of any kind as to 
what caused the death. 

The Court of Appeals of the State ol New York under date of July 
11, 1916, has just handed down the following opinion in the matter 
of the claim of Bridget Carroll for compensation v. Knickerbocker 
Ice Company: "The Legislature, by providing in the Workmen's Com- 
pensation Law that the commission in making an investigation or 
conducting a hearing should not be bound by common law or statu- 
tory rules of evidence, but might conduct the investigation and hear- 
ing in such a manner as to ascertain the substantial rights of the 
parties, did not intend that an award could be made depending al- 
together on hearsay testimony, where there was substantial evidence 
contradicting it sufficient to overcome the statutory presumption that 
the claim was one coming within the provisions of the Act." 

We cannot sustain these findings. The Referee is accordingly re- 
versed and the award set aside. 
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Gabriel v. Shoenfeld & Co. 

(2 Dept Reports 1654). 

Accident— Hernio^— Aggravation of preexisting hernia. ^ 
If a daimant in the course of his employment, while trying to open a door, 
suffers a hernia or aggravates an already existing one, he is regarded as having 
sustained an accident and is entitled to compensation. 



OPINION BY MACKEY— Chairman— July 22, 1916. 

The evidence in the above case establishes the fact that while the 
claimant was engaged in the course of his employment for the de- 
fendant on February 11, 1916, and because of a strain incident to 
making very strenuous efforts to open a door on the defendant's 
premises which was necessary to do, either suffered a hernia or ag- 
gravated an already existing one. In either case these facts fix the 
liability of the defendant. 

See Smith v. Pittsburgh Coal Company, 2 Dept Reports, page 
1119. 

The award of the Referee is accordingly sustained. 



Smith V. City of Eeading. 
(2 Dept. Reports 1644). 

Constitutionality;— Right of trial by jury. 
The Workmen's Compensation Act of 1915 is not unconstitutional because the 
right of trial by jury is therein denied a municipality. 

Constitutionality — Title of Act. 
The title of the Workmen's CJompensation Act of 1915 is not defective in the 
sense that the Act is unconstitutional by reason thereof. 

Constitutionality — Section 2t, Article III of tlie Constitution of the Commontoealth 

of Pennsylvania. 
The Workmen's Compensation Act is not in violation of Section 21, Article III 

of the Constitution which reads as follows: 

"No Act of the General Assembly shall limit the amount to ibe recov- 
ered for injuries resulting in death, or for injuries to persons or property, 
and in case of death from such injuries, the right of action shall survive 
and the General Assembly shall prescribe for whose benefit such action 
shall be prosecuted. No Act shall prescribe any limitations of time 
within which suits may be brought against corporations for injuries to 
persons or property or for other causes, different from those fixed by 
general laws regulating actions against natural persons, and such acts 
now existing are avoided." 
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Employe— PoUoeman . 
A policemoQ is an emplrye within the meaning of the Workmen's Compensation 
Act of 1915. 

Evidetice— Hearsay token insujfioiefU to support an atoard. 
The only (videnoe that there was an accident consisted of the statement of the 
wife and of the physician of the deceased that the deceased told them that he slipped 
and wrenched his back. 
Held, that this evidence was insufficient to sustain an award. 
Per Chairman Mackey: "Our ruling in Mayer v. Pollock (intfra) following our 
decisions therein referred to announce that we desire that our referees should t^ke 
advantage of the provisions of Section 428 in their investigations. If in this unre- 
stricted inquiry substantive *Tand reliable and satisfactory evidence is discovered 
which will sustain a verdict in law and good conscience, that every result in itself 
will justify the legislation contained in this section; but where such investigation 
fails to develop competent testimony, then, no matter how unfortunate the circum- 
stances may be, a verdict in favor of a daimant cannot be sustained, for it has 
nothing upon which it can rest." 



OPINION BY MACKEY— Chairman— July 27, 1916. 

This appeal comes before the Board at the instance of the defendant 
in consequence of the findings of fact and conclusions of law reached 
by the Referee. 

The claimant is the widow of Daniel B. Smith. She is claiming 
compensation for herself as well as in behalf of two children under 
sixteen years of age.. The testimony shows that the deceased was a 
patrolman employed by the City of Reading. On the morning of the 
5th of February 1916, upon his return to his home, he informed his 
wife that while upon duty he slipped and wrenched his side. 

A physician. Dr. L. H. Peick, testified that sometime during that 
month he was called to treat the deceased and found him suffering 
with pain in his left side and in the lumbar regions and that the de- 
ceased told his physician that he had slipped. 

To quote from the testimony of the physician "that was all at that 
time, and a little later on severe pains developed down the line and 
symptoms of obstruction of the circulation set in and gangrene de- 
veloped and I called Dr. Gerhard in consultation and some time after- 
wards we decided on an operation on the lower part of the foot and of 
course gangrene developed higher up and caused his death." 

During the examination of the physician, the Referee addressed to 
him the following questions : 

Q. In your judgment as a practicing physician the condition you 
found him in that morning could that be due to an accident of any 
kind that he described ? 

A. The pains that he complained of could be due to one trying to 
save himself from falling and the other symptoms were there before. 
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By Mr. Dickinson: 

Q. What do you call them? 

A. Lesions of the heart. 

Q. You say they existed before this accident? 

A. Yes, sir, for some time. 

Q. Can an injury or wrenching of the side have suddenly developed 
gangrene in the foot? 

A. That's a little hard to say. He had valvular lesion of the 
heart and that is like a growth or vegetation on the heart valves and 
that at times loosens and whether that loosens from that strain or 
wrench, I cannot say and when that gets in the general circulation 
there it lodges. That was our diagnosis and the consultant and I 
agreed on it. 

Q. This condition of the heart which you found to exist is that 
induced by the accident? 

A. May be that might. 

Q. That might happen anywhere, whether he had a sprain or ac- 
cident? 

A. I can't tell. 

Q. It might have loosened without such a strain? 

A. It might. 

Q. But you were not able to say whether this gangrene was the 
immediate result of such an accident such as he described? 

A. I cannot say it was the immediate result, but I should think 
an accident could happen and this could be the immediate result. 

Q. But you cannot say the condition was actually so? 

A. No sir. 

The defendant has raised several important and interesting ques- 
tions involving the constitutionality of certain provisions of the Act 
that were not touched upon in Anderson v. Carnegie Steel Co., No. 
62 October term, 1916, Supreme Court of Pa. (not yet reported). 
It has been urged on the behalf of the defendant that inasmuch as 
Chief Justice Brown answered the suggestions that the Pennsyl- 
vania Workmen's Compensation Law of 1915 was unconstitutional 
in that it deprived the parties of the right of jury trial in violation 
of Article I, Section 6 of our Constitution which declares "trial by 
jury shall be as heretofore and the right thereof remain inviolate," 
as follows: "If the foregoing sections are to be binding on an em- 
ployer or an employe, in any case they will be so only after both 
have agreed they shall be so bound. It is clearly pointed out in 
Section 302 to each of the contracting parties how either of them may 
in a very simple way, prevent the operation of Article III. Neither 
of them is deprived of a trial by jury except by his own consent con- 
clusively presumed to have been given, unless withheld in the manner 
prescribed by the Act," and inasmuch as Section 302- (a) has provided 
"it shall not be lawful for any officer or agent of this Commonwealth 
or for any county, city, borough, or township therein, or for any of- 
ficer or agent thereof, or for any other governmental authority cre- 
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Sited by the laws of this Commonwealth, to give such notice of re- 
jection of the provisions of this article to any employe of the State 
or of such governmental agency," the defendant has seized upon the 
suggestion of the Supreme Court that the Act had not deprived liti- 
gants of a right to trial by jury unless by agreement, and has raised 
the point that since a municipality cannot exercise this election, 
therefore, the City of Reading hd,s been deprived of the right of trial 
by jury, for it was compelled by the terms of the Act to accept Ar- 
ticle III. 

The appellant, however, has overlooked the fact that our Consti- 
tution of 1874 only preserved the right of trial by jury as it had 
existed before the adoption of that instrument and that our Supreme 
Court had decided in the Borough of Dunmore's Appeal, 52 Pa. 
354, in an opinion filed by Chief Justice Woodward on October 17, 
1866, that municipal corporations, being creatures of legislation, 
have no constitutional guaranty of trial by jury, and that such trial 
may be denied to them. See also Wynkoop v. Cooch, 89 Pa. 450. 
The appellant has also urged certain objections to the title of the 
Act as affecting municipalities. It is sufficient to say that the title 
to the Pennsylvania Workmen's Compensation Act of 1915 puts every 
one upon notice that the common law method of adjusting the rights 
of employer and employe in respect to injury received in the course 
of employment has been abolished and that a new scheme of com- 
pensation has been substituted, that a right of election has been 
accorded, and that the Act has adopted a method of procedure for 
the enforcement of its provisions. 

These questions have been urged against the titles of Compensation 
Acts in other States. Recently in Peet v. Mills, 136 Pac. 685, here 
a like objection was urged against the title of the Washington Act, 
the Supreme Court of that State said, "A title indicating that the 
Act relates to the compensation of injured workpien is broad enough 
to include the abolition of negligence as a ground of recovery against 
third persons, since it indicates that the Act is intended to furnish 
the only compensation to be allowed." The courts have uniformly 
rejected the criticisms of compensation legislation that the statute 
under discussion was invalid as violating the constitutional require- 
ments that statutes shall not contain more than one subject which is 
to be expressed in the title. The courts have taken the position that 
this constitutional provision is not to be narrowly nor strictly con- 
strued as to compensation laws. Shade t\ Ash Grove Lime & Port- 
land Cement Co., 93 Kansas 257 ; Mackin v. Detroit Timkin Axle Co. 
(Mich.), 153 N. W. 49; Memphis Cotton Oil Co. v. Tolbert (Texas) 
171 S. W. 309. 
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The New Jersey Act is not unconstitutional as embracing two sub- 
jects where one only is expressed in the title. Huyett v. Penna. R. 
R. Co., 92 Atl. 58. The title of the New Jersey Compensation Act 
of 1913 is sufficient to express the object of legislation as to employes 
of municipalities. Allen v. Millville, 95 Atl. 130. 

Another interesting question raised by the appellant is that a 
patrolman or policeman is a public officer and as such is not an "em- 
ploye'^ within the meaning of our compensation law. In every case, 
where it has been important to draw the distinction between a "pub- 
lic officer" and an "employe," as the word is ordinarily understood, 
undoubtedly a police officer would be adjudged a public official 
rather than an employe and would not be placed in the same cate- 
gory as an ordinary workman or laborer. A policeman has certain 
sworn duties to perform. They depend very largely on his initiative. 
Their performance might involve him in personal responsibility, 
therefore, he isdn a different position from the man who works for 
the municipality on the street which the police officer patrols. Many 
of the States having compensation laws have excluded a public of- 
ficer from its benefits and the courts then have decided that a police 
officer is a public official and comes under the exemption clauses of 
such Acts. See Blynn v. City of Pontiac, 151 N. W. 681. 

The Michigan Workmen's Compensation Act declares that the word 
"employe" as used in the Act shall include "every person in service 
of the State, or of any county, city, township, or incorporated vil- 
lage, under any appointment or contract of hire, express or implied, 
oral or written, except any official of the State, or of any county, city, 
township or incorporated village." Therefore it became absolutely 
important to determine whether or not a policeman was under this 
exemption and the Supreme Court of Michigan in the above case 
determined that he is an offiicer, and not an employe, and hence comes 
within the exemption of the Act. 

We do not take it that this distinction is necessary under the 
wording and evident intention of the Pennsylvania law. Section 103 
declares that the word "employer" is synonymous with master and 
"includes natural persons, partnerships, joint stock companies, cor- 
porations for profit, corporations not for profit, municipal corpora- 
tions, the Commonwealth, and all governmental agencies created by 
it," while Section 104 declares that the term "employe" is synony- 
mous with servant and includes "all natural persons who perform 
services for another for a valuable consideration," with certain ex- 
clusions and these exceptions in no way include a policeman or any 
other official. It is perfectly evident that the Legislature intended to 
extend the benefits of this law to every servant of the State or of a 
municipality, city, county or other governmental agency who ren- 
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ders service for a valuable consideration. This Section expressly ex- 
cludes the casual employe not engaged in the regular business of the 
employer, and persons who take materials to their own homes for the 
purpose of working upon them. 

A police officer, therefore, has been accorded by enactment the 
benefits of the compensation law of Pennsylvania. 

The defendant further urges that the Compensation Act is in 
violation of Section 21, Article III of the Constitution of Pennsyl- 
vania, which reads as follows: "No Act of the General Assembly 
shall limit the amount to be recovered for injuries resulting iil death, 
or for injuries to persons or property, and in case of death from such 
injuries, the right of action shall survive and the General Assembly 
shall prescribe for whose benefit such action shall be prosecuted. 
No Act shall prescribe any limitations of time within which suits 
may be brought against corporations for injuries to persons or prop- 
erty, or for other causes, different from those fixed by general laws 
regulating actions against natural persons, and such acts not exist- 
ing are avoided." 

It might be observed that the City of Reading is in no position to 
raise this question. It is well settled that constitutional questions 
cannot be raised unless they are really in the case of the one pre- 
senting the objections. Defendants, therefore, cannot complain that 
the Compensation Law of Pennsylvania has limited in gross amount 
the compensation to be paid in case of injury or death. But, we will 
undertake to briefly discuss the questions from a purely academic 
standpoint. See Hunter t?. Colfax Consolidated Wool Co. (Iowa), 
154 N. W. 1037; Jefferson Manufacturing Company v. Blogg, 234 
U. S. 571; Sexton v. Newark District Telegraph Co. (N. J.) 84 N. J. 
L. 85. 

The Supreme Court of Pennsylvania in Pennsylvania R. R. Co. v. 
Bowers, 124 Pa. 183, decided that Section 2 of the Act of April 4, 
1868, P. L. 58, limiting the liability of railroad companies and com- 
mon carriers for personal injuries and injuries resulting in death to 
certain amounts was avoided by Paragraph 21, Article III of the 
Constitution in 1874, even as to a corporation which had accepted 
its provisions. 

In the opinion, Mr. Chief Justice Paxton said: "The right to re- 
cover damages for acts of negligence resulting in death did not 
exist at common law. It was conferred by the Legislature, and the 
authority which gave it can take it away. It follows that which 
grants it may limit it. It was within the power of the Legislature at 
any time to haVe replaced the Act of 1868. It follows that it came 
within the power of constitutional repeal, and we are all of opinion 
that the provisions referred to of said Act are avoided by the present 
constitution." ^jQitized byVLiDOgle 
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At the time of the adoptiorf of the Constitution of 1874, whatever 
right of action an injured employe had against his master was in 
consequence of legislative grants to him. Therefore, as the Chief 
Justice said in the foregoing case, the Legislature can take away any 
right which it has granted. The framers of the Constitution of 1874 
were legislating only as to a right of action which then existed be- 
tween employer and employe. That right of action has been abol- 
ished. The Workmen's Compensation Act of 1915 has provided that 
the method of compensation created by it shall "bind the employer 
and his personal representative, and the employe, his or her wife or 
husband, widow or widower, next of kin and other dependents, and 
the agreement entered into between employer and employe accepting 
the terms of the Act, which shall be presumed to have been ent;ered 
into unless notice to the contrary shall have been given, shall operate 
as a surrender by the parties thereto, of their rights to any form or 
amount of compensation." See Section 303, Pennsylvania Workmen's 
Compensation Act of 1915. 

The schedule of compensation includes no item for damages in its 
legal interpretation nor as contemplated by the framers of our Con- 
stitution. The theory of compensation legislation is that the risk 
of injury to workmen in the industries, governed by the law, should 
be borne by the industries rather than by the individual workman 
^ alone, and, as the ultimate result, the burden imposed in the first 
instance upon the employer will be distributed as a part of the cost 
of production among the consuming public. See Indemnity Co. z^*- 
Pillsbury, 151 Pacific 398. 

Therefore, in our opinion, the Legislature by the Act of 1915 re- 
pealed all Acts giving to an employe any right of action against his 
employer based upon negligence, except as provided for in Section 
2 of said Act, and that in its place there has been substituted, not a 
right of action, nor any scheme of litigation either known to the 
framers of the Constitution or regulated by any provision of that 
instrument, but rather a scheme of compensation born of new con- 
ditions drafted in conformity with the sprit of the times and in 
harmony with other humanitarian enactments. 

As was ably said by the Supreme Court of the State of Washing- 
ton, in Peet r. Mills, 13G Pacific 685, in an opinion by Mr. Justice 
Morris: "The employer and employe as distinctive producing causes 
are lost sight of in the greater vision, and the industry itself is the 
great producing cause, and that the cost of an injury suffered in 
any industi'y is just as much a part of the cost of production as the 
tools, machinery, or material that enter into that production, recog- 
nizing no distinction between the injury and destruction of ma- 
chinery and the injury and destruction of men, in so far as each is 
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a proper charge against the cost of construction. The Legislature in 
this Act was dealing, not «o much with causes of action and reme- 
dies, as with this great economic principle that has obtained recog- 
nition in these later years, and it sought in the use of language it 
deemed apt to embody this principle into law. That in so doing the 
legislative mind was intent upon the abolishment of all causes of 
action that may have theretofore existed, irrespective of the per- 
sons in favor of whom or against whom such right might have ex- 
isted, is equally clear from the language of Paragraph 5 of the Act 
containing a schedule of awards, and providing that each workman 
injured in the course of his employment should receive certain com- 
pensation, and "such payment shall be in lieu of any and all right 
of action whatsoever against any person whomsoever." 

Were those the only points raised in this appeal, we would have 
no hesitancy in sustaining the award, but we find that there is no 
substantive testimony of record whether to establish the fact that 
the deceased suffered an injury in the course of his employment or 
that he died as a consequence of any injury. The Board has taken 
every occasion to place itself upon record to announce that it will 
sustain a verdict only when based upon substantive and reliable 
evidence. 

Here we have a case where the only evidence that there was ever 
an accident is the fact that the wife and physician say that the de- 
ceased told them that he slipped and wrenched his back. This can- 
not sustain a verdict. Our ruling in Mayer v. Pollock following 
our decisions therein referred to, announce that we desire that our 
Referees should take advantage of the provisions of Section 428 in 
their investigations. If in this unrestricted inquiry substantive and 
reliable and satisfactory evidence is discovered which will sustain a 
verdict in law and good conscience, that very result in itself will 
justify the legislation contained in this section; but where such in- 
vestigation fails to develop competent testimony, then, no matter 
how unfortunate the circumstances may be, a verdict in favor of a 
claimant cannot be sustained, for it has nothing upon which it can 
rest. 

As we observed in Mayer v. Pollock, the Court of Appeals of the 
State of New York on July 11, 1916, said "that while the Legislature 
provided that the Commission in making an investigation or con- . 
ducting a hearing should not be bound by common law or statutory 
rules of evidence, but might conduct the investigation and hearing 
in such a manner as to ascertain the substantial rights of the parties, 
it did not intend that an award could be made depending altogether 
on hearsay testimony, where there was substantial evidence contra- 
dicting it suflScient to overcome the statutory presumption* tbatJthe^ 
claim was one coming within the provisions of the Act.'*'^ o 
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A fortiori then does this observation apply to the Pennsylvania 
Act in which there is no such presumption for our law has not re- 
versed any of the ordinary legal presumptions nor shifted the bur- 
den of proof as they existed previous to its adoption. See Mayer 
V. Pollock, 2 Dept Reports 1040, 10; Andnilis v. Delaware & Hud- 
son Co., 2 Dept. Reports 1325; Swanson v. Sharkey, 2 Dept Reports 
1382, and cases therein cited. 

Where the only testimony tending to establish an accident is that 
the deceased said to his wife that while on his beat he slipped on 
the ice presents a case absolutely void of any competent testimony 
under the decisions which we have cited. Again the reference to the 
testimony of the physicians, quoted in the beginning of this opinion, 
clearly shows that there is absolutely no evidence upon which to 
base a conclusion that if there had been an accident, that the injury 
therefrom caused the death. 

We must, therefore, reverse the Referee and set aside the award. 



Irvin V. William M. Frost & Co.* 

(2 Dept. Reports 1698.) 

Dependenoy— Duration of compensation payable to a child when the deceased employe 

leaves a widow and child. 

When an employe, killed in the course of his employment, leaves to 
survive him a widow and child, and the child is under the age of sixteen when 
the 300 week period, during- which the widow receives compeuEfation, expires, such 
child shall be entitled to compensation, to wit: 15% of her: father's weekly earnings, 
after said 300 week period and until she arrives at the age of sixteen years. 



OPINION BY COMMISSIONER LEECH— July 29, 1916. 

In the above ease, the Referee found that John Matchner Irvin was 
killed by an accident in the course of his employment by the defend- 
ant on May 11, 1916, and that his dependents were the claimant, 
Louisa Ida Amelia Irvin, his widow, and Matilda May Irvin, a 
daughter, bom May 17, 1916, six days after his death. 

He further found that the weekly wages of the deceased were 
J10.50 and he awarded to the claimant 45% of her deceased hus- 
band's wages or $4.72^ per week for 300 weeks and thereafter 15% 
of his wages or |1.57^ per week to the daughter until May 16, 1932, 
on which day she will have attained the age of 16. 

•See page 306 Oases Appealed to Courts. ' Digitized by Gi^^^lc 
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From this award, the defendant appealed on the ground that Ma- 
tilda May Irvin, the daughter* was not entitled to any compensation 
and that the Eeferee erred in awarding compensation to her after 
the expiration of the 300 weeks from the date of the death of her 
father. 

Section 307 of the Act provides that in the case of death compen- 
sation shall be computed on the following basis and distributed to 
the following persons: 

"1. To the child or children, if there be no widow nor widower 
entitled to compensation, twenty-five per centum of wages of de- 
ceased, with ten per centum additional for each child in excess of two, 
with a maximum of sixty per centum, to be paid to their guardian. 

2. To the widow or widower, if there be no children, forty per 
centum of wages. 

3. To the widow or widower, if there be one child, forty-five per 
centum of wages." 

It is further provided that : "This compensation shall be paid dur- 
ing three hundred weeks, and, in case of children entitled to com- 
pensation under this section, the compensation of each child shall 
continue after said period of three hundred weeks until such child 
reach the age of sixteen, at the rate of fifteen per centum of wages, 
if there be but one child, with ten per centum additional for each 
additional child, with a maximum of fifty per centum." 

The appellant contends that the term "child or children entitled 
to comi)ensation under this Section" must be construed as limited 
to the child or children as defined in Section 307- (1) above quoted, and 
that the right of the child is to be determined as of the date of death 
of the employe, so that if there be a widow or widower entitled to 
compensation at that time, then the child is not entitled to any com- 
pensation and, that therefore the provision above quoted for the 
payment of 15% of wages until the child has reached the age of six- 
teen, must be taken to apply only to children who are left mother- 
less and fatherless at the death of the parent. . 

We can see no merit in this contention. In our opinion, a child is 
entitled to compensation, as such, if at any time prior to its reach- 
ing the age of 16, there should be no widow or widower entitled to 
compensation, whether this be because the deceased employe left no 
widow or widower, or because the right of the widow or widower to 
compensation has been terminated by the expiration of the period 
during which such widow or widower is entitled to compensation or 
by his or her death or re-marriage or for any other reason no compen- 
sation is due and payable to either of them. The claimant is entitled 
in addition to the compensation payable to her for the 300 weeks 
on account of herself and her child, to receive as guardian of such 
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chiW 15% of the wages of her deceased husband from the expiration 
of the 300 weeks until her daughter, Matilda May Irvin has reached 
the age of 16. 
The appeal is dismissed and the Referee's award is affirmed. 



Kelly V. Lehigh & Wilkes-Barre Coal Co. 

(2 Dept. Reports 1701.) 

Baamination hy physician — Effect of employees refusal to auhmit to examination. 

If a claimant refuses to submit to a physical examimation, ordered by the Boara, 
Compensation is payable only to the date of such refusal. 



OPINION BY MACKEY— Chairman— July 29, 1916. 

An examination of the testimony in this case suggests no reason 
to the Board why the findings of the Referee should be disturbed. 
He has found that both the claimant and the defendant had elected 
to accept compensation. The Referee further found that the claim- 
ant waj^ employed by the defendant and during the course of his em- 
ployment on the 11th day of January, 1916, suffered an accident 
from which an injury followed. 

The Referee has further found that the claimant is entitled to an 
award of |107.44, the method of computing which has not been as- 
signed as an error. He also found that the defendant shall pay * 
|25 as doctor bill together with the cost of proceedings. 

Under Section 417, the Referee had secured the consent of the 
Board to appoint an impartial physician to examine the injured 
workman. The claimant refused to be examined by this physician. 
It does not appear whether or not the claimant was unwilling to be 
examined or whether he was not convinced that the credentials of 
the Referee's appointee were genuine. This physician without an 
opportunity for an examination made a report which was adopted 
by the Referee. This physician concluded that the claimant was 
suffering from general debility, very common to men of the claimant's 
age,- who have followed his occupation as miner for such a long 
period. 

Thereupon, the Referee limited the compensation to the date of the 
refusal of the claimant to be examined. 

There is nothing in this case for the Board to do but to sustain 
the Referee with the suggestion that if the conclusion as to when 
compensation should be terminated is not doing substantial justice 
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then the way is provided under the Act for the claimant to reopen 
his case. 
The Referee is accordingly affirmed and the award sustained. 



Kadhinski v. Tunnel Coaling Co. 

(2 Dept Reports 1704.) 

Appeals— Referee* 8 findings of fact. 

The Referee found as a fact that the claimant while engaged in the course of his 
employment was injured by an explosion, the nature and character of which was 
not disclosed by the testimony. There being sufficient evidence on which to base 
such a finding, the Referee*s award was sustained. 



OPINION BY COMMISSIONER LEECH— July 29, 1916. 

After a full hearing in this case, the Referee awarded compensa- 
tion to the claimant, an employe of the defendant company, who wa» 
injured while running an elevator for defendant, as the result of 
some kind of an explosion the nature and character of which the 
testimony does not disclose. 

From this award, the defendant has appealed alleging that the 
accident did not occur in the course of employment; that whatever 
substance or thing caused the explosion was brought on the premises 
by the claimant and that he must have been doing something in no 
way connected with his duties there which caused the accident. 

If the theory of the defendant had been supported by competent 
evidence, it is probable that no compensation would have been al- 
lowed. 

This question of fact was the only one before the Referee and he 
has found that the accident occurred in the course of employment 
and awarded compensation accordingly. There was sufficient evi- 
dence to warrant such a finding and award, which will not be dis 
turbed. 

Appeal is dismissed and the Referee's award is sustained. 



Silvestro v. Borough of Greensburg. 
(2 Dept. Reports 1702.) 

Burden of proof ^Cause of death — Course of employment. 
Where the testimony leaves the questions as to how the deceased employe was 
killed, and whether he was engaged in the course of his empoyment when killed, 
to mere conjecture, the burden of proof has not been met by the claimant and com- 
pensation will be refused. Digitized by i^jOOQ IC 
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OPINION BY MAOKEY— Chairman— July 29, 1916. 

We have carefully read every line of testimony in this long record 
and have failed to discover anything that would lead us to disturb 
the Referee's result. We might not have adopted his method of 
reaching his conclusion but he must be sustained in his finding that 
there is no legal evidence upon which an award in favor of the claim- 
ant could be sustained. The record in this case discloses the fact 
that the Referee afforded every opportunity to the parties to produce 
any witnesses whose testimony might throw any light upon the in- 
quiry. Full advantage was taken of Section 428 of the Act and the 
Referee patiently listened to a large number of witnesses whose 
testimony was absolutely irrelevant and immaterial. No doubt the 
Referee was persuaded to hear all this testimony so that there could 
be no claim made that the claimant had not been given full oppor- 
tunity to present testimony that might lead to the discovery of some 
substantial evidence that would establish her claim. 

The record discloses the fact that any one of three theories is 
equally well supported by the evidence concerning the cause of the 
death of the deceased. As we have frequently said there is no dis- 
position on the part of the Board to reverse a Referee in a case that 
involves the credibility of witnesses solely. But, in this case, there 
need be no attempt either to discredit or to substantiate testimony. 
How the deceased met his death is a matter of conjecture, after all 
the testimony has been accepted and full faith and credence given to 
every word of it. We have a case coming absolutely under our rul- 
ings in Andrulis v. Delaware & Hudson Company, Swanson v. 
Sharkey, Mayer v. Pollock, . Smith v. City of Reading. It can be 
observed that a reading of the testimony in this case may lead to the 
conclusion that the theory that the deceased was struck by an auto- 
mobile while upon one of the highways of the defendant, the Borough 
of Greensburg, might be accepted as the most probable solution, but 
verdicts cannot be sustained on probabilities. But even if we ac- 
cepted this solution which, of course, would be the only one that 
would involve the defendant in any liability, we are faced with the 
determination of the very important question, "Was the deceased in 
the course of his employment at the time he was struck?" On this 
there is absolutely no testimony whatsoever. The probabilities are 
that he was not, even by resolving all doubts in favor of the claimant. 

The most that we can find in the testimony is that the deceased left 
his home early in the morning without his tools, to ascertain whether 
or not the streets were in such condition that his services would be 
required during the day. He had not yet eaten breakfast. Had he 
discovered that the streets could be worked upon, he would have re- 
turned to his home, eaten his breakfast, taken his tools and gone out 
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upon the streets to work. Under these circumstances, we cannot 
find any substantial testimony that the deceased at the time he was 
killed, was in the course of his employment. 

Therefore the burden of proof which the law places upon the claim- 
ant has not been met and her claim must fall. The Referee is ac- 
cordingly sustained. 



Dodson V. Haller. 

(2 Dept. Reports 1705.) 

Appeals— Referee* 8 findings of fact when not conclusive. 

The evidence revealed no connection between the accident and the death of th% 
employe y and the medical testimony was all to the effect that the deceased died from 
heart disease which was neither superinduced nor aggravated by the accident. 
Held, that the award of the Referee should be reversed. 

Per Chairman Mackey: **The Pennsylvania Workmen's Compensation Act is 
not a license to confiscate the property of an employer. Money cannot be taken 
from one man and paid to another without due process of law and that mean« 
that there must be competent, reliable and substantive evidence to show that an 
accident happened while the employe was engaged in the course of the employer's 
business and that the injury thus sustained was the proximate cause of death. As 
we have before said, sympathy must not blind the eyes of our Referees to the legal 
requirements necessary to sustain an award." 



OPINION BY MACKEY— Chairman— August 2, 1916. 

The above case comes before the Board on an appeal from the de- 
cision of the Referee awarding the widow compensation for the death 
of her husband, Philip Dodson. The evidence clearly establishes the 
fact that the deceased was injured while employed in the regular 
course of the business of the defendant. 

The accident happened on the 31st day of January, 1916. Early 
in the morning, while the deceased was driving a team belonging to 
his employer upon one of the public streets in the City of Altoona, a 
trolley car of the Altoona & Logan Valley Electric Railway Com- 
pany hit the horse and wagon causing certain damage to both. The 
deceased fell from the wagon to the. street. 

The injuries consisted of abrasions on his left cheek and contusions 
on the side of his head and twisting of the muscles of right leg and 
hip. These injuries apparently soon mended. The deceased died on 
April 22, 1916. He had worked every working day from the date of 
the accident until March 25 with the exception of February 2, 3 
and 4. 
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On March 25, he was compelled to take to his bed where he re- 
mained until his death. Dr. E. G. Alleman attended him on April 
19, 20, 21 and 22 and diagnosed the disease with which he 
was suffering as mitral regurgitation or as otherwise expressed by 
the Doctor, "I found him with an enlarged leaking heart." He fur- 
ther testified, "I think there is absolutely no association between the 
accident and the man's death." The first attending physician. Dr. 
T. A. C. Kephart, visited the deceased a few hours after the accident 
The doctor testified, "He then had abrasions on the right cheek and 
face, contusions of left side and head and the muscles of the right 
leg and knee were twisted. Partial disability likely to last for about 
seven days." The physician further treated the deceased from March 
5 to the 9th. On March 9, he furnished medicine for a cold, 
bronchitis or asthma. The same physician visited the deceased on 
March 26 and 27 and later in the same week gave him medicine 
for cardiac asthma. 

This physician testified that this treatment continued until April 
20 and added, "During all this period treating him for asthma, 
organic lesions of the heart (mitral regurgitation) commonly called 
leaking valves." 

Dr. Fred H. Bloomhart testified that he had examined the de- 
ceased on January 1^ 1916, thirteen days before the accident. At 
that time, he had found the man suffering from heart disease, that 
there was a failure of compensation indicated by shortness of breath, 
spitting of blood and signs of enlargement of the heart. It is note- 
worthy and perhaps somewhat suggestive that the claimant in pre- 
senting her case before the referee did not call any of these medical 
witnesses although all were present at the hearing. 

Prom the medical testimony in this record, we are constrained to 
the belief that the death of Philip Dodson was in no way brought 
about by the accident which he suffered on the 31st day of January. 
We are led to these conclusions for the following reasons: First, The 
injury reecived was not severe and there was no shock. Second, The 
claimant continued to work after the injury until March 25, with 
the exception of three days. Third, If the injury sustained on Janu- 
ary 31 had been a factor in aggravating the heart already damaged 
by disease, the effect of such an injury would have been immediate, 
because the heart on January 18, two weeks before the injury, 
showed signs of failure of compensation which condition is especi- 
ally susceptible to extraneous influences. The injured man would 
have been immediately incapacitated. 

It must be borne in mind that compensation laws do not contem- 
plate the creation of an insurance fund out of which the dependents 
of every deceased workman can be paid regardless of the cause of 
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death. The scheme of compensation must be equally well balanced 
or it cannot survive. 

The Pennsylvania Workmen's Compensation Act is not a license 
to confiscate the property of an employer. Money cannot be taken 
from one man and paid to another without due process of law and 
that means that there must be competent reliable and substantive 
evidence to shoV that an accident happened while the employe was 
engaged in the course of the employer's business and that the injury 
thus sustained was the proximate cause of death. As we have be- 
fore said, sympathy must not blind the eyes of our Referees to the 
legal requirements necessary to sustain an award. 

We have no disposition to interfere with the decisions of Referees 
that involve, solely, the credibility of witnesses; but in order to sus- 
tain this award we would be compelled to adopt a conclusion that 
does violence to the medical profession as well as runs counter to 
our every day experiences. 

Individual cases are but incidents in the administration of this 
law. The facts surrounding any one particular case must not 
cause any deviation from the true principle that must govern all. 
The administration of compensation laws must be marked by even 
handed justice. The same rules of evidence and principles of law 
apply equally to the injured, the dependents, and to the employer. 
The moment we depart from this thought a compensation law ceases 
to be a great humanitarian measure of untold value to the employe 
and of great economic advantage to the employer, but becomes a 
socialistic propaganda that cannot survive in an enlightened com- 
munity. 

Under the above facts and for the foregoing reasons, we must re- 
verse the findings of the Referee and disallow compensation in this 
case. 



Tomkoska v. Pressed Steel Car Co. 
(2 Dept. Reports 1708). 

Course of employment— Temporary abandonment of employment— "Horse play.** 
An employe temporarily forsook his work, and while engaged in "horse play" 
with a fellow workman during the hours of laibor, was so severely injured that he 
died#the following day. Held, that he was not engaged in the course of his employ- 
ment when injured, and compensation was denied. 

Course of employment^Accident not required to "arise out of* the employment. 
The Pennsylvania Workmen's Compensation Act of 1915 provides compensation 
for employes injured while engaged "in the course of their employment." It is not 
restricted to injuries "arising out of employment," and therefore, the decisions of 
other states, where the liability of the employer is thus restricted, cannot in 
this respect be regarded as precedents. 
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OPINION BY MACKEY— Chairman— Aug. 2, 1916. 

The above case comes before the Board because of the refusal of 
the Referee to grant compensation to the widow and dependents of 
Franciska Tomkoska, a deceased workman. The facts are undis- 
puted. 

On April 13, 1916, at about 4 o'clock in the afternoon, the de- 
ceased while in the employ of the defendant in company with a fel- 
low workman was waiting for the arrival of a car when he intended 
to resume his work. His companion was cooling himself with an air 
hose, which was used by the defendant for running a reaming ma- 
chine, and which for his own pleasure or amusement he had discon- 
nected from the machine. The deceased then said to his companion 
"Shoot me, I have to cool off." Thereupon, the deceased bent over 
while his companion played the air upon his back ; then the deceased 
bent further over and motioned to his companion to turn the hose 
toward his rectum. The two men were companions and friends and 
what they were doing was in a perfectly friendly way. The testi- 
mony shows that they were laughing and treating their performance 
as real fun. The deceased's companion complied with his request, 
causing this very powerful current of compressed air to enter the 
deceased workman's rectum, filling his bowels and causing his death 
the next day. 

There was an attempt by the claimant to show that this use of 
compressed air was for the purpose of cooling the workmen and 
was an act calculated to render the employes in better physical con- 
dition to give good services to the employer ; but we cannot look upon 
the case in this light. There is no doubt but that the workmen 
played with this compressed air, blew the dust off their clothes, 
cooled themselves and indulged in *^orse play" with each other. 

We regard the facts of this case as bringing it clearly within the 
decisions concerning injury from sportive acts of fellow-workmen in 
which the injured himself indulges. There must be no confusion in 
the decisions that such injuries do not "arise out of employment." 
We cannot follow them as establishing precedents for us for our 
Act gives protection to employes for injuries sustained "in the course 
of employment" and eliminates from the inquiry the question as to 
whether a given injury has "arisen out of employment." To de- 
termine the status of the deceased, then, under our law involves 
rather close and important distinctions of fact. • 

It seems to us that it would be at variance with common sense t 
find that where the deceased invited his companion to do what he 
did, that he was "in the course of his employment." There is no 
doubt that the deceased was "in the course of his employment" up 
to the moment when he invited his companion to do this unusual 
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thing. Had the deceased merely asked his companion to blow the 
cold air upon him, so as to cool off, while waiting the arrival of a 
car, when he was to immediately begin actual work, then it might 
possibly have been construed that he was preparing himself so that 
he could render better physical service to his master. But in this 
case, he temporarily forsook his occuf ation, took himself out of "the 
course of his employment" and indulged with his companion in 
"horse play" that ought not to involve his employer in any respon- 
sibility. 

In Ohio, vs^ere the Workmen's Compensation Law has also elim- 
inated the consideration of whether or not an accident "arose out of 
employment" but like ours covers injuries sustained "in the coarse 
of employment," the Industrial Accident Board in the case of Eva 
Isabel Craig, Claim No. 2208, 1 Ohio Industrial Compensation Bul- 
letin No. 7, page 38, (1914), decided "if employes engaged in a common 
employment temporarily suspend their regular work for the purpose 
of engaging in a friendly tussel and thereby sustaining injury, 
such injury cannot be held to have been incurred in the course of em- 
ployment." 

In re Zelavzmi, Claim No. 48427, 1 Ohio Industrial Compensation 
Bulletin No. 7, page 87, (1914), it appeared that the claimant and 
others were loading shavings into a wagon, when claimant and a 
fellow-employe stopped work and engaged in a friendly wrestling 
bout. The Ohio Board said "it is true that when the claimant was 
injured he was on the employer's premises and engaged in the work 
he was employed to perform. He had temporarily suspended his 
work and was indulging in 'horse play' with his fellow-employe. 
Claimant's injury not being incurred "in the course of his employ- 
ment" compensation is denied." 

We feel, therefore, that the Referee was right in disallowing com- 
pensation and, therefore, his findings are sustained and the appeal 
dismissed. 



Eeitmyer v. Coxe Bros. & Co., Inc.* 
(2 Dept. Reports 1791). 

Burden of proof. 

In computing compensation the cost of supplies furnished by the employer and 
necessary for the performance of the employe's contract with his employer, shall 
not be deducted from the employe's gross earnings, unless it was a condition in the 
otmtraet of hiring that the cost of such supplies should be so deducted. This contract 
must be proved, and the burden is on the defendant to (establish it by competent 
evidence. 

•See page 308 Gases Appealed to Courts. 
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Wage9—Deduct%on$ for Buppliea fumUhed 6y employer. 

If the evidence does not show that the contract of hiring specifically provided 
that the employer should furnish or pay for labor, material, supplies and other 
things necessary for the performance of the employe's contract with his employer, 
and deduct the cost thereof from the employe's gross earnings, it is immaterial that 
supplies were actually furnished by the employer and the cost thereof deducted from 
the gross earnings of the employe and compensation in case of injury must be com- 
puted on the basis of the employe's gross earnings without such deduction . 

Per Ck>mmissioner Leech: "The Board interprets the following clause in Section 
309 of the Act, to wit: 

Nor shall it (the term Vages') include amounts deducted by the 
employer, under the contract of hiring, for labor, material, supplies, 
tools or other things furnished or paid for by the employer and neces- 
sary for the performance of such contract by the employe. 

'To mean that the cost of such supplies shall not be deducted from the gross 
earnings of an injured or deceased employe in computing compensation, unless it 
was a condition in the contract of hiring that the employer should furnish or pay 
for the labor, materials, supplies, tools or other things necessary for the perfor- 
mance of employe's contract and deduct the cost thereof from his gross earnings. 
The contract must be proven. The burden is on the defendant to establish it by 
competent evidence." 

Compensation — Death — Compensation due from date of death. 

In case of death suffered by an employe in the course of his employment, the de- 
pendents are entitled to compensation from the date of death and not from a date 
fourteen days subsequent to death. 



OPINION BY COMMISSIONER LEECH— Aug. 10, 1916. 

There are two questions raised in this appeal, one of fact and one 
of law. The first question is one of contract. It was not reduced 
to writing, and one of the contracting parties is dead. There was no 
evidence to show that the contract of hiring entered into between 
the claimant's deceased husband and the defendant specifically pro- 
vided that the employer should furnish or pay for labor, material, 
supplies or other things necessary for the performance of the em- 
ploye's contract with his employer, and deduct the cost thereof from 
the employe's gross earnings. 

There were only two witnesses testified before the Referee, both 
called by the defendant and neither one knew anything about the 
contract of hiring, or what its terms and conditions were, as the fol- 
lowing excerpt from the testimony shows: 

Witness, James Tosh: 

Q. Do you know as to whether or not there was a contract with 
the company stating that the men must buy their supplies from the 
company? A. I don't know of them having a contract 
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Witness, Thomas Conahan: 

Q. When you hire men at the Oneida do you tell them that they 
must buy the supplies at the colliery? A. No, sir, not outright, but 
they can't start until they gjst their slip. 

Q. Do they compel the men to buy their supplies there? A. They 
do not have any orders to do so. It has been customary. 

Q. They have no contract to that effect? A. Not that I know of. 
I will state that they can't work until they got a slip from me to the 
office for supplies. 

The fact that the cost of supplies was from time to time deducted 
from the gross earnings of the deceased is immaterial. The crucial 
question being whether such deduction was authorized in the original 
contract of hiring. There were, it seems, two separate and distinct 
contracts here. One was a contract of employment to mine coal. 
The other, a contract of bargain and sale, relating to supplies used 
by employe, in his work. 

The fact that the employe allowed the cost of supplies purchased 
from the employer to be deducted from the gross amount of his 
wages is a mere matter of set off, — sl convenient and sure method of 
payment. 

If the employe had brought suit for his wages, he would undoubt- 
edly have brought suit for the gross amount due, and the employer in 
order to protect his claim, would have been compelled to plead set 
off for the amount due him for such supplies. If the employe had 
purchased his supplies from a third party, as he had a right to do 
and** then brought suit against' his employer for his wages without 
doubt he. would have recovered the gross amount of his earnings or 
wages without any deductions for cost of supplies. There are many 
trades and occupations where the employe in carrying out his con- 
tract with his employer necessarily furnishes, uses and consumes 
materials and supplies the cost of which is of necessity included in 
his gross earnings or wages. It would be an impossible task to de- 
duct the cost of such materials and supplies in computing compensa- 
tion in all cases. The Board interprets the following clause in Sec- 
tion 309 of the Act, to wit: 

"Nor shall it (the term wages) include amounts deducted by 
the employer, under the contract of hiring, for labor, material, sup- 
plies, tools or other things furnished or paid for by the employer and 
necessary for the performance of such contract by the employe." 

To mean that the cost of such supplies shall not be deducted from 
the gross earnings of an injured or deceased employe in computing 
compensation, unless it was a condition in the contract of hiring 
that the employer should furnish or pay for the labor, materials, 
supplies, tools or other things necessary for the performance of em- 
ploye's contract and deduct the cost thereof from his gross earnings. 
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The contract must be proven. The burden is on the defendant to es- 
tablish it by competent evidence. If there was such a contract en- 
tered into it should be susceptible of clear proof. The rules adopted 
by the Board on this subject were intended to aid in preventing just 
such contentions and disputes from arising. It should be an easy 
matter to put such a contract, if agreed upon, in such form as to 
take it out of the realm of inference or conjecture particularly in 
such a case as the one before us, where one of the contracting parties 
is dead. 

We have very carefully reviewed the testimony in this case and 
given due consideration to the able arguments and briefs of the 
learned counsel for the defendant, and are of the opinion that no 
such contract of hiring as contemplated by the Act was established 
by proper proof and the finding of the Referee, that the cost of sup- 
plies, etc., should not be deducted in computing compensation due 
dependents, should be sustained. 

The second question raised i^ one of law, in which the defendant 
contends that the dependent's right to compensation does not begin 
until fourteen days after the death of the decedent and relies on 
Section 306- (d) of the Act, which provides that: 

"No compensation shall be allowed for the first fourteen days after 
disability begins, except as hereinafter provided in clause (e) of 
this section.'^ 

This section deals only with non-fatal cases and provides com- 
pensation for the disability of living employes. Section 307 deals 
with fatal cases and provides compensation for the dependents of 
an employe killed in the course of his employment, and contains no 
such provision suspending the payment of compensation for fourteen 
days after death. The only provision in this section as to the time 
during which compensation is payable is as follows : 

"This compensation shall be paid during three hundred weeks/' 

The appellant however argues that since Section 307 does not 
specifically provide that the payments begin immediately upon the 
date of death, the provision of Section 306- (d) should be extended 
to apply to compensation due dependents in fatal cases as well as to 
compensation for disability of injured employes. ' 

The Board finds no merit in the appellant's contention on this 
point. 

During the first fourteen days of disability the employer is bound 
to furnish medical, surgical and hospital services, to air amount ex- 
ceeding the maximum compensation payable during this period and 
the employe is not only assured of competent attention but is re- 
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lieved of the burden of paying for it. One of the principal objects of 
postponing the payment of money compensation to disabled workmen 
until the expiration of fourteen days was to prevent that petty and 
most annoying form of malingering, the exaggeration of the harm- 
ful effects of a trifling injury so as to obtain a few days holiday at 
half -pay. Obviously death cannot be simulated nor exaggerated and 
prompt and immediate relief to the bereaved family is of peculiar 
importance. 

It is clear to us that in the case of death the compensation to de- 
pendents begins at the date of the death. 

The award of the Referee is therefore sustained and the appeal 
dismissed. 



Hughes V. Susquehanna Brewing Co. 
(2 Dept. Reports 1795). 

W(ige»— Computation of. 
Where the evidence showed that for a period of three years prior to the accident 
the wages of a deceased .employe has been $18 per week, the Referee is justi- 
fied in finding that sum to be his weekly wage, and compensation should be awarded 
accordingly. 

Medical, surgical and hospital services^Death. 

An employe was injured on May 30, 1916, and died on June 2, 1916. A Referee 
awarded the dependents the sum of $25 on account of medical services and supplies 
furnished to the decedent prior to his death, in addition to the sum of $100 allowed 
in Section 307 for the reasonable expenses of the last sickness and burial. Held, 
that the awarding of the $25 additional was error. 

Per Commissioner Leech: "Section 306 deals only with compensation for disa- 
bility of living injured employes, and Section 307 provides compensation for depend- 
ents of an employe killed in the course of his employment. 

Paragraph 9 of Section 307 reads as follows: 'Whether or not there be dependents, 
as aforesaid, the reasonable expenses of the last sickness and burial not exceeding 
rone hundred dollars (without deduction of any amounts theretofore paid for com- 
pensation or for medical expenses), payable to the dependents, or, if there be 
no dependents, then to the personal representatives of the deceased.' 

This can only refer to a case where an injured employe survived long enough 
to receive some compensation and have payments made on account of medical 
services and later died from the effects of the injury. 

In such a case no deduction from the $100 will be allowed on account of such 
payments made between the date of the injury and the date of the death.'' 



OPINION BY COMMISSION LEECH— Aug. IQ, iai6. 
The Keferee in this case found as a fact that the wages of the 
claimant's deceased husband at the time of his death were |18 
per week and based his computation of compensation accordingly, 
and the deefndant appeals from this finding and alleges that the 
evidence brings the case within the clause of Sectioj^)|2g§^^jjr^^[g 
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reads as follows — ^^'In continuous employments, if immediately prior 
to the accident, the rate of wages was fixed by the day or hour, or 
by the output of the employe, etc," 

There was no evidence which would sustain this contention but 
on the contrary the evidence showed that for three years prior to 
the accident the wages of David Hughes, the deceased employe, had 
been the same, $18 per week. 

This was fully set forth in the claim petition and not denied in 
the answer or amended answer. 

The Referee was amply justified in finding that the wages of the 
deceased at the time of the accident were |18 per week. In fact 
it was proven that for a period of three years prior to the accident 
his wages were the same, f 18 per week. We do not see how the 
Referee could have reached any other conclusion. 

The Referee further awarded to the claimant the sum of |25 
on account of medical services and supplies furnished to the decedent 
prior to his death, as provided in Section 306, in addition to the 
sum of flOO allowed in Section 307, for reasonable expenses of 
the last sickness and burial. 

This was an error. Section 306 deals only with compensation for 
disability of living injured employes, and Section 307 provides com- 
pensation for dependents of an employe killed in the course of his 
employment. 

Paragraph 9 of Section 307, reads as follows — "Whether or not 
there be dependents, as aforesaid, the reasonable expenses of the 
last sickness and burial not exceeding one hundred dollars (without 
deduction of any amounts theretofore paid for compensation or for 
medical expenses), payable to the dependents, or, if there be no de- 
pendents, then to the personal representatives of the deceased." 

This can only refer to a case where an injured employe survived 
long enough to receive some compensation and have payments 
made on account of medical services and later died from the effects 
of the injury. ' 

In such a case, no deduction from the f 100 will be allowed on 
account of such payments made between the date of the injury and 
the date of the death. The deceajsed was injured about 9 P. M., 
May 30, 1916 and died on June 2, 1916, so that no compensation or 
medical bill would have been paid prior to the death of the deceased, 
and if they had been they could not be deducted from the flOO. 
There is no provision in this Section which warrants the addition 
of such sums. The Referee's award is modified by striking out the 
allowance of |25 for medical services and supplies and as modified 
is affirmed. 
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Dickey v. State Workmen's Insurance Fund. 

(2 Dept. Reports 1797). 

Course of employment— Place of accident— Accident —Occurring outside of 
employer's premises. 

A traveling salesman, upon returning from a trip taken by him on behalf of his 
employer, fell on the sidewalk at a place where he could have been either on his way 
to the office of his employer or on the way to his own home. Held, in the absence 
of evidence of orders from his employer that when returning from a trip that he 
should report,- first, to the office of the employer rather than go to his own 
home and then report to the employer's office, that when he fell he was in the 
course of his employment. 

Accident— What constitutes— Death. 

An employe slipped on the ice and fell. The act of falling caused a cerebral 
congestion which, in turn, caused a cerebral hemorrhage from which the employe 
' died. Held, that the deceased had suffered an accident, and the decision of the 
Referee awarding compenj»ation was sustained. 



OPINION BY MAOKEY— Ohairman— Aug. 16, 1916. 

The above case comes before the Board on appeal from the State 
Workmen's Insurance Fund, the insurance carrier for the Inter- 
national Silo Company. Under the Act of Assembly, creating the 
said State Insurance Fund and the rules of the Board in relation 
thereto, this insurance carrfer appears of record as the sole de- 
fendant, while the International Silo Compony is relieved of all fi- 
nancial responsibility and its name has been removed as a party 
litigant ^ 

The position of the Insurance Fund as clearly outlined, not only 
to the Referee but also to the Board, is that it has no disposition to 
avoid payment in this case if the Board is of the opinion that the de- 
ceased met with an accident or injury contemplated by the Pennsyl- 
vania Workmen's Compensation Act of 1915 and if at the time of 
his death it can be determined that he was in the course of his em- 
ployment for his employer. Therefore, we must determine two ques- 
tions: 

First, was the deceased in the course of his employment at the 
time he fell upon Penn Street, Linesville, Pa., on February 19, last. 

Second, at the time that he fell at the said place was the deceased 
a victim of a natural disease or ailment or did he meet with an acci- 
dent with the consequent injury which brings his case under the 
Pennsylvania Workmen's Compensation Act? 
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As to the first question, the deceased was a traveling salesman 
for the International Silo Company and had been engaged in this 
capacity for five years or more. Upon the day of his death, he was 
returning from a trip in behalf of his employer. The deceased lived 
in this town and it was also the site of his employer's headquarters. 
There is some evidence of record to show that at the time of the in- 
cident about which this entire controversy arises the deceased was 
on his way from the railroad station to his own home and had not 
yet visited the office of his company. 

It has been urged, therefore, that he had chosen to take himself 
out of the employ of his master for the time being and was in pursuit 
of his own individual pleasure when he adopted a course toward his 
own home rather than to the office of his employer. The record, hotw, 
ever, is absolutely destitute of any testimony that it was either the 
deceased's duty or the orders of the employer when upon returning 
from a trip, that he should report first to the office of the company 
rather than go to his own home and then report to the employer's of- 
fice. 

We cannot adopt the suggestion of the defendant in this respect 
as being a material or determining factor in the case; but to the con- 
trary, we shall hold that when the deceased fell upon Penn Street, 
he was in the course of his employment for his employer. The evi- 
dence is not particularly clear or specific whether or not the place 
of this accident was so far out of the route that the deceased would 
have adopted from the railroad station to the office that as a matter 
of fact, he could not have been enroute to his employer's head- 
quarters. We cannot say that had he chosen first to go from the rail- 
road station to his own home to leave his luggage or for a meal or 
for any other purpose personal to himself with the intention of re- 
porting later to his employer that he can be said not to have been 
in the course of his employment. 

He was a traveling salesman and necessarily the routes he adopted 
in his travels would have to be determined very largely by him^lf, 
particularly, as to unimportant details. 

To determine the second inquiry will necessitate a discrimination 
between the evidence favorable to an accident and that tending to 
establish sudden death of natural causes. 

A witness, Charles Oswald, saw the deefndant fall. The witness 
was not specific as to whether or not there was any ice on the street. 
He stated, however, that it was "slippy." Floyd Underwood testified 
that the pavement was icy and that it was "smooth and glary." The 
eye witness also swore that the deceased fell backward. Dr. Walker 
testified, that in his opinion, death was caused by the sudden exertion 
from slipping and he explains his theory in this way: "In this case 
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the fact that the arteries were filled with blood shows that the heart 
stopped in diastole. This stoppage was caused by the effect of the 
sudden exertion on the vagus nerve the last beat did not drive the 
blood from the heart. The last beat was a half beat. His falling 
backwards seems to show this. In heart failure they usually fall 
forwards." 

Dr. Collins, the family physician, testified that he never treated 
the deceased for 'any heart trouble and advanced his opinion, "that 
death was caused by the shock of falling backwards." 

Dr. Chaffee, of Erie, Pa., who was chosen by tiie Referee 
as a disinterested expert, testified as follows: "I can see how it is 
possible and indeed probable that a man can fall in the manner de- 
scribed and that he would suffer sudden death. I can also see how 
a man can fall and die and have the slipping on the sidewalk only 
incidental. The fact of his falling backward or forward depends on 
the equilibrium of the body as it was at that instant standing over 
the centre of gravity. The position of the grip toward him did not 
enter into it at all. This is my opinion in this respect." 

First. After review of the entire evidence of the case, the Board 
is of the opinion that the deceased was in the course of his employ- 
ment at the time of the accident. 

Second. That the deceased slipped on the ice and fell. The 
act of falling caused a cerebral congestion which, in turn, caused a 
cerebral hemorrhage. 

As the deceased was sixy years of age, the orteries of his brain 
were naturally hardened. They could not withstand the increased 
blood pressure and one of them ruptured causing his death. The 
opinion that the deceased slipped is founded on the fact that at the 
time of the fall he was carrying a grip which naturally would have 
caused him to bend forward and in this position, had heart disease 
caused him to fall, he would have fallen on his face, whereas, the 
testimony shows that he fell backwards and landed on his back. 

The Board, therefore, adopts the finding of facts and conclusions 
of law of the Referee and sustains the award made in this case. 



Kephart v. Glasgow Iron Co. 

(2 Dept. Reports 1800). 

InjuTit— Violence to phj/sical airuciure of the hody— Death from inhalation of 

poisonous gas. 
An employe involuntarily inhaled poisonous gas. He suffered violent vomitinf 
in* consequence and finally died. Held, that he had sustained an accident in th€ 
course of his employment and the Referee's award of compensation was sustained. 
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Per ChaiFman Mackey: "We hold, therefore, that the inhalation of pas which 
wai the direct cause of the wrenching and vomiting is an injury under our Law 
and also the proximate cause of death. Even if there had been heart disease which 
really caused debility, as a pre-existing disability, we hold that it was aggravated 
and accelerated by this violence and the employer is liable for compensation for his 
death which would not have otherwise occurred under the facts of this case at this 
particular time. We hold that if the deceased had been a sufferer from heart disease 
that the aggravation or acceleration due to the inhalation of gas and the consequent 
vomiting and wrenching constitutes an injury under our Law." 

Pre-existing diiease — Aggravation. 

If a pre-existing disease is aggravated and accelerated by the accident, causing 
disability or de«th, compensation will be awarded. 



OPINION BY MACKEY— Chairman— Aug. 16, 1916. 

The above case comes before the Board upon appeal from an award 
in favor of the claimant made by the Referee. The facts are briefly 
as follows: 

George C. Kephart, the deceased, was employed at the Glasgow Iron 
Company and had been thus engaged for about twenty years. He 
was apparently a strong and robust man. The evidence is rather 
conclusive that he never suffered any real illness during his whole 
life. He was one of the defendant's foremen and among his duties, 
every Saturday morning, he cleaned out the flues which conveyed 
carbon monoxide gas from a producer where it was manufactured to 
a place where it was used. On Saturday morning, April 8, 1916, the 
deceased went into a cellar to clean the flues. It was well known 
about the establishment that poisonous gas was usually present when 
this work was being done. What happened to him while he was 
there only appears, in the evidence by his own statement made im- 
mediately upon his exit from this cellar to a fellow-employe; and 
by others to his wife and physicians at subsequent times. For three 
hours afterward, the deceased made efforts to expel gas from his sys- 
tem by walking about, until finally, other employes who were famil- 
iar with the symptoms attending gas poisoning, and apparently rec- 
ognizing the condition of the deceased, summoned a physician, who 
happened to be the physician of the defendant. He was also fa- 
miliar with the symptoms of gas poisoning, and prescribed the or- 
dinary and usual antidote for this condition. A vehicle was procured 
by the defendant's employes and the deceased was sent home. 

During that entire afternoon and throughout the night, he vom- 
ited, choked and strained himself incessantly in his apparent effort 
to rid himself of the gas. This effort upon his part only brought 
up from his stomach large quatities of green slime which are char- 
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acteristics of gas poisoning. Under this exertion and the strain in- 
cident to wrenching and vomiting, the deceased grew weaker and 
weaker until he died. 

It perhaps is worthy of note that the defendant's physician when 
treating the deceased prescrihed the usual treatment for gas poison- 
ing, 'but upon his death, and as a matter of defense, advanced the 
theory of death by angina pectoris. The questions raised in this 
appeal for our determination are: First. Is there sufficient evi- 
dence of record to find that the deceased while in the course of his 
employment in behalf of the defendant, suffered the shock. or effect of 
inhalation of a poisonous gas? Second. If this inhalation of gas 
actually occurred, was it the proximate cause of the death? We do 
not propose to recede from our position as to the burden of proof 
which falls upon a claimant, nor as to our appreciation of the value 
of competent reliable and material testimony to establish any fact 
asserted in a case. 

It has been frequently our unpleasant duty to disallow compensa- 
tion when the evidence has not come up to these standards. We have 
often asserted that the Pennsylvania Workmen's Compensation Act 
of 1915, which provides that neither a Referee nor the Commission 
shall be bound by technical rules of evidence, means under our in- 
terpretation that it is our duty to follow out any clue in our investi- 
gation that may lead to the discovery of substantial evidence upon 
which an award may be based. But if this investigation, under this 
elastic provision of the law does not develop such evidence, then true 
to our sense of duty in the administration of this law, we must de- 
cline to sustain an award that is not based upon a solid foundation 
disclosed by the evidence. 

Emphatically reasserting our position as to competent evidence, 
we feel that this case has been clearly proved by physical facts 
brought out by the evidence, which thoroughly corrobate the state- 
ment of the deceased and that the award of the Referee can be sus- 
tained upon the physical facts in evidence without any reliance upon 
the statements of the deceased made either to his fellow workmen or 
to his wife or to his physician. 

The deceased in the presence of fellow-workmen entered a cellar 
to perform certain duties and it was a notorious fact that in that 
cellar very frequently lurked a poisonous gas known as carbon 
monoxide. That which the deceased was about to do wais one of the 
duties of his employment. He had done it before. It was in the 
course of his employment and was for his employer's advantage. 
Those who worked about the place were familiar with the appearance 
of men when they were suffering because of the inhalation of this 
poisonous gas. The deceased emerged from the cellar presentiiig all 
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the appearances of one who had inhaled gas. It might be well orm- 
sidered that his exclamations made at that particular time were so 
closely associated with the main event or the principal subject of 
inquiry that his statements could be considered under the doctrine 
of res gestae as being a part of the whole transaction. 

The doctrine of res gestae means that in any particular case sub- 
mitted to judicial investigation, the nature of the right or liability 
asserted involves consideration by the tribunal of a certain number 
of principal facts, the happening of which extends over a definite 
period of time and directly determines the existence of the right or 
liability. But we are not depending upon this doctrine for the facts 
in the record further show that Dr. Van Buskrik was called. He is 
the physician for the defendant, undoubtedly a man skilled in his 
profession. He is engaged in the practice of medicine in an indus- 
trial establishment. His familiarity with cases of inhalation of 
poisonous gas will be assumed. Upon the appearance only of the 
deceased, without further examination, he prescribed the usual treat- 
ment for gas poisoning. 

We find from the record that immediately thereafter, the deceased 
became acutely ill, manifested by symptoms of toxic gastritis. That 
this illness did not abate, but increased in severity and in less than 
twenty-four hours resulted in death. We find nothing in the evidence 
which would justify the suggestion of death being caused by any 
other intervening agency. We can find nothing in the record which 
would justify the suggestion of the physician which was undoubtedly 
an afterthought, that the deceased died of angina x>^ctoris of long 
standing. But even if the deceased was a sufferer with this disease, 
and he received gas poisoning by this inhalation which was followed 
by the symptoms described and because of the violence of his vomit- 
ing and wrenching heart-failure was precipitated, it none the less 
relieves the defendant of its obligation to pay compensation. 

Therefore we affirm the findings of fact of the Referee that the de- 
ceased did receive a shock or dose of gas poisoning. We also find 
that this inhalation of gas was the proximate cause of death. It 
remains to determine therefore whether or not under these facts 
there is an obligation upon the part of the defendant to pay com- 
pensation, and this question raises the inquiry as to whether or not 
the inhalation of gas by an employe in the course of his employment 
is an accident within the contemplation of our law. 

Involuntary inhalation of gas has been held an accidental injury 
within the meaning of a policy insuring an individual against acci- 
dental injuries. 

Paul V. Travelers Insurance Company, 112 N. Y. 472. 

Pickett V. Pacific Mutual Life Insurance Co., 144, Pa. 79. 

Pollock V. United States Insurance Co., 10:^^. Pa. ^^oqIc 
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Optic neuritis caused by noxious gases and resulting in total loss 
of vision was held to be a personal injury entitling the employe to 
compensation for total disability and specific indemnity for loss of 
eyes. Hurle v. American Mutual Liability Insurance Co., Brad- 
bury Workmen's Compensation Law, Vol. 1, page 370. ^ 

We hold, therefore, that the inhalation of gas which was the direct 
cause of the wrenching and the vomiting is an injury under our law 
and also the proximate cause of this death. Even if there had been 
heart disease which really caused debility, as a pre-existing disa- 
bility, we hold that it was aggravated and accellerated by this vio- 
lence and the employer is liable for compensation for this death 
which would not have otherwise occurred under the facts of this 
case at this particular time. We hold if the deceased had been a 
sufferer from heart disease that the aggravation or accelleration due 
to the inhalation of gas and the consequent vomiting and wrenching 
constitutes an injury under our law. 

The award of the Referee is accordingly affirmed. 



Flanagan v. Lehigh Valley R. R. Co. 

Inter Alia Interstate Commerce. 

(2 Dept. Reports 1886). 

Interstate commerce— Jurisdiction. 
AU cases in which the injured employe was engaged in interstate commerce at 
the time the accident occurred will be placed on the postponed calendar until the 
Supreme Court of the United States shaU have passed upon the conflict of juris- 
diction in such cases between Federal and State tribunals. 



POSTPONED CALENDAR 

APPEALS PENDING BEFORE THE BOARD INVOLVING THE 
QUESTION OF INTERSTATE COMMERCE 

William and Mary Flanagan, Claimants, 

Lehigh Valley Railroad Company, Defendant. 
Henry Smith, Claimant, 

V. 

EHiiladelphia & Reading Railway Co., Defendant. 
James Keiper, Claimant, 

T. 

Lehigh Valley R. R. Co., Defendant. 



Appeal No. 3. 
FUed March 31, 191« 
Claim Petition No. 47. 
Referee EUauder. 

Appeal No. 7. 
Filed AprU 15, 191«. 
^ Claim Petition No. 90. 
Referee Klauder. • 



Appeal No. 12. 
FUed April 20, 1916. 
^ Claim Petition No. 110. 
Referee Houck.oyi^OOQle 
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Mamie J. Kraft, Claimant, 

V. 

Philadeli^ia & Reading Railway Co., Defendant. 
Katie Beaumont, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
Yosef Garowsewski, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
Mary Koch, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
Elizabeth Carey, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
Helen Kehres, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
Roy F. Brill, Claimant, 
r. 
Lehigh Valley Coal Company, Defendant. 
Thama A. Meat, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
George Birli, Claimant, 

T. 

Philadelphia & Reading Railway Co., Defendant. 
Fedor Na'boka, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
EMe P. Leonard, Claimant, 

T. 

PhiladelphU & Reading Railway Co., Defendant. 



Appeal No. 23. 
FUedMayll, 1916. 
*" Claim Petition No. 185. 
Referee Houck. 

Appeal No. 24. 
Filed May 11, 1916. 
^ Claim Petition No. 146. 
Referee Houck . 

^ Appeal No. 25. 
Filed May 11, 1916. 
^ Claim Petition No. 186. 
Referee Houck. 

^ Appeal No. 30. 

I Filed May 18, 1916. 

r Claim Petition No. 109. 
J Referee Houck. 

Appeal No. 31. 
Filed May 18, 1916. 
^ Claim Petition 197. 
Referee Klauder. 



'^ Appeal No. 37. 
Filed May 31,. 1916. 
*" Claim Petition No. 172. 
Referee Champion . 

Appeal No. 40. 
Filed June 1, 1916. 
^ Claim Petition No. 248. 
Referee Houck. 

Appeal No. 43. 
Filed June 8, 1916. 
Claim Petition No. 328. 
Referee Houck. 

Api>eal No. 44. 
Filed June 8, 1916. 
Claim Petition No. 300. 
Referee Saylor. 

Appeal No. 45. 
Filed June 8, 1916. 
Oaim Petition No. 320. 
Referee Klauder. 

Appeal No. 46. 
Filed June 8, 1916. 
^ Claim Petition No. 295. 
Referee Houck. 
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Mayme A. B. Wenner, Claimant, 

T. 

Philadelphia & Reading Railway Co., Defendant. 
Julia M. Conrad, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
Thomas Wilson Young, Claimant, 

V. 

Pliiladelphia & Reading Railway Co., Defendant. 

Mrs. liillie Somers, Claimant, 

T. 

Philadelphia & Reading Railway Co., Defendant. 
Guy Robinson, Claimant, 

V. 

Lehigh Valley Railroad Company, Defendant. 
Frank J. Raub, Claimant, 

V. 

Lehigh Valley Railroad Company, Defendant. 
Mary Gabrich, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
Bertha L. Shuey, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
Mary A. Cameron, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
Irvin B. Bomgardner, Claimant, 

V. 

Philadelphia & Reading Railway Co., Defendant. 
Harry A. Wemer, Claimant, 

T. 

Philadelphia & Reading Railway Co., Defendant. 



Appeal No. 47. 
Filed June 8, 1916. 
Claim Petition No. 313. 
Referee Houck. 

Appeal No. 48. 
Filed June 8, 1918. 
Claim Petition No. 228. 
Referee Scott. 

Appeal No. 49. 
Filed June 8, 1916. 
Claim Petition No. 265. 
Referee Scott. 

Appeal No. 58. 
Filed June 22, 1916. 

J Claim Petition No. 389. 
Referee Houck. 






Appeal No. 62. 
Filed June 22, 1916. 
^ Claim Petition No. 309. 
Reiferee Champion. 

Appeal No. 63. 
Filed July 1, 1916. 
^ Claim Petition No. 413. 
Referee Houck. 

Appeal No. 65. 
FUed July 3, 1916. 
Claim Petition No. 407. 
Referee Scott. 

Appeal No. 68. 
Filed June 6, 1916. 
^ Claim Petition No. 288. 
Referee Champion. 

'^ Appeal No. 74. 
Filed July 11, 1916. 
" Claim Petition No. 490. 
Referee Hauder. 

^ Appeal No. 75. 
FUed July 11, 1916. 
Claim Petition No. 496. 
Referee Saylor. 

Appeal No. 81. 
Filed July 22, 1916. 
Claim Petition No. 533. 
Referee Houck . 
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Anna Comeskie, Claimant, 

V. 

Central Railroad of New Jersey, Defendant. 



Appeal No. 86. 
FUed July 27, 1916. 
Claim Petition I 
Referee Houck. 



OPINION BY MACKEY— Chairman— Aug. 2, 1916. 

It is hereby ordered that the above cases be placed upon a list 
to be designated as "Postponed Calendar" and that, hereafter, all 
appeals which involve the question of Inter-state Commerce shall 
have placed thereon until the Supreme Court of the United States 
shall have passed upon the conflict of jurisdiction between Federal 
and State tribunals. This confusion arises from the fact that Con- 
gress by the Act of 1908 legislated as to the method of litigation 
when both the employer and the injured employe were engaged in 
inter-state commerce. This Act of Congress applies solely, however, 
to employes of railroads. The Pawnee, 205 Fed. 333. 

This legislation was prior to the enactment of any State compen- 
sation law. Since that time we have had thirty-one Legislatures 
provide a method of compensating injured workmen. Necessarily 
the administration of the State and Federal law has developed inter- 
esting questions of jurisdiction. This has given rise to two definite 
and well considered theories, the one being diametrically opposed 
to the other and each in turn being upheld by the highest courts 
of the States adopting the one or the other. 

A case typical of the one view and which is now pending in the 
Supreme Court f the United States is Winfield v. N. Y. C. & H. 
R. R. R. Co., 153, N. Y., Supp. 499 (1915) where the court of last 
resort of the State of New York sustained the theory that a track 
laborer, who was injured while engaged in tamping ties on a track 
used ifor carrying both inter-state and intrastate commerce, could 
maintain a claim for injury under a State workmen's compensa- 
tion law. The court said "The Federal Employer's Liability Act 
is entitled *an Act relating to the liability of common carriers by 
railroad to their employes in certain cases.' The title clearly indi- 
cates that it does not cover all the grounds of liability but that the 
Act relates only to the particular cases expressly provided for in it. 
The provisions of the Act relate solely to liability on account of 
negligence. The several States, therefore, in the exercise of their 
police power, may make such laws and regulations for the protection 
of the laborers within the State as may seem best, unhampered by 
the Federal Employers' Liability Act, except so far as they attempt 
to prescribe a liability for negligence or the remedies therefor in in- 
terstate commerce. The Workmen's Compensation Law has no ref- 
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erence to the question of the negligence of the employer and created 
no liability or remedy for negligence. ♦ ♦ ♦ ♦ ♦ ♦Congress has not 
established any general rule of liability or method of compensation 
between employers and employes." 

The New York doctrine then is that inasmuch as the Federal Lia- 
bility Act cannot be invoked by an injured railroad employe unless 
his employer has been guilty of negligence, therefore Congress has 
not invaded the field of injuries where a workman, although he may 
be engaged in inter-state commerce, has been injured in the course 
of his employment without any negligence at all on the part of his 
employer, and to that extent then the Legislature of the State can 
step in and provide a remedy through a State Workmen's Compensa- 
tion Law and by so doing does not trespass upon a field of legislation 
already occupied by Congress and that in such event there is, really,- 
no conflict in jurisdiction at all. 

The contra-view is fairly represented in the case of Smith v. The 
Industrial Accident Commission of California, 147, Pac. 600 (1915) 
where the court of last resort of the State of California denied com- 
pensation to a special agent, who while removing trespassers from an 
inter-state train on an inter-state railroad, jumped from the train 
and started in pursuit to drive the trespassers from the company's 
property and while so doing was injured by his revolver falling and 
one of the cartridges therein exploding. The Industrial Commission 
held that he was engaged in inter-state commerce at the time and 
denying its own jurisdiction, refused compensation. 

The California Court declined to adopt the negligence distinction 
of the Winfield case and said : 

"The Congress of the United States in April, 1908, passed what is 
known as the Employer's Liability Act which fixes the responsi- 
bility of every common carrier towards its employes while engaged 
in commerce between the several States, where any such employes are 
injured through the negligence of the officers, agents or other em- 
ployes of the carrier. In the year 1913, the Legislature of California 
passed a measure known as the Workmen's Compensation Insurance 
and Safety Act which provided for compensation to be awarded to 
employes injured while engaged in the work of their employers re- 
gardless of whether the accident occured through the negligence 
of the employer or his agents, servants or other employes. It will 
be seen then that as applied to common carriers, the State act 
covers precisely the same field as does the national legislation with 
the qualification that the State act obliges the employer to compen- 
sate employes for accidental injuries sustained without negligence 
on the part of his agents or employes, as well as those arising through 
the negligence of such persons. The United States Congress is given 
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power by the Constitution to regulate commerce among the several 
States. As to the application of local or State statutes made in the 
exercise of the police power affecting instrumentalities of interstate 
commerce, it is said that this subject belongs to the reserved power 
of the States; that is, the power may be exercised by the State in 
the absence of legislation covering the same subject by Congress. 
When the power of Congress, however, is exerted in the direction of 
covering the matter sought to be so regidated and is comprehensive 
to that end, then the State regulation must give way before the su- 
perior law. ♦ ♦ ♦ ♦ ♦ ♦." 

The California idea has been likewise adopted by the Supreme 
Court of Illinois in Staley v. 111. R. R. Co., 268, 111. 356 (1915). 
These cases are now in the Supreme Court of the United States and 
it would only be a vain assumption of authority then upon our part 
to undertake to apply any rule of law to the twenty-six cases that 
have accummulated upon our list and are now placed upon the 
"Postponed Calendar" because of these conflicting theories. 

No matter what view the Supreme Court may adopt, the situation 
of the railroad employe will be unfortunate. If the Winfield theory 
prevails, great contention and long delay will accompany the de- 
termination in each case as to whether or not the employe was in- 
jured by the employer's negligence. If the Smith thought is adopted 
then injured railroad employes are without any form of redress or 
compensation in the majority of the accidents that shall befall them. 

This large list of our own demonstrates the fact that this uncer- 
tainty of jurisdiction has caused a delay that is incompatible with 
the theory of compensation and leads us to certain observations: 

There is no question that when Congress, within its constitutional 
rights, enters a particular field of legislation, it acquires exclusive 
jurisdiction. Seaboard Air Line v. Horton, 233 U. S. 492; Second 
Employer's Liability Cases, 223 U. S. I. 

It is equally certain that although Congress may have the power 
of legislating upon a certain subject, until it exercises that power, 
the regulation of that subject can be left to the Legislatures of the 
States. 

Simpson v. Shepard, 230 U. S. 352. 

It is interesting in this connection to note the language of Mr. 
Justice Hughes who wrote the opinion. Inter alia he said: 

^^But within these limitations there necessarily remains to the 
States, until Congress a^ts, a wide range for the permissible exercise 
of power appropriate to their territorial jurisdiction although inter- 
state commerce may he affected. ♦♦♦♦♦♦. Thu^, there are certain 
subjects having the most obvious and direct relation to interstate 
commerce, which nevertheless, with the acquiescence of Congress^ 
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have been controlled by the State legislation frontr the foundation 
of the Government because of the necessity that they should not re- 
main unregulated and that their regulation should be adapted to 
varying local exigencies; ♦♦♦♦♦♦. Further^ it is competent for a 
State to govern its internal commerce^ to provide local improvements, 
to create and regulate local facilities, to adopt protective measures 
of a reasonable character in the interest of the health, safety, morals 
and welfare of its people, although inter-state commerce may in- 
cidentally or indirectly be involved. Our system of government is a 
practical adjustment by which the national authority as conferred 
by the Constitution is maintained in its full scope without unneces- 
sary los sof local efficiency. «>♦♦♦♦♦. Inter-state carriers, in the 
absence of Federal statute providing a different rule, are answerable 
according to the law of the State for nonfeasance or misfeasance - 
within its limits, ♦♦♦♦♦♦. Jjntil the enactment by Congress of the 
Act of April 22, 1908, the laws of the States determined the liability 
of inter-state carriers by railroad for injuries received by their emr 
ployes while engaged in inter-state commerce, and this urns because 
Congress, although empowered to regulate the subject, had not acted 
thereon," 

It has been further conclusively established that Congress has no 
constitutional power to legislate upon purely intra-state matters. 
First Employers' Liability Cases, 207, U. S. 463. 

As far as is consistent with substantial justice, the matters that 
pertain to the welfare of the citizen of a State ought to be regulated 
and controlled by the State herself. State sovereignty should be 
preserved as far as possible. The only authority of Congress to legis- 
late upon the subject under discussion is contained in Article I, 
Section 8, Paragraph 3 and 18 of the Constitution of the United 
States where there is conferred upon Congress the power "to regu- 
late commerce ♦ ♦ ♦ ♦ ♦ among the several States" and "to make all 
laws which may be necessary and proper." 

The Supreme Court of the United States in Mondou v. N. Y. N. 
H. & H. R. R., 223, U. S. I. said: 

"It does not admit of doubt that while Congress in the exertion of 
its power over inter-state commerce may regulate the relations of 
common carriers by railroad and other employes, while both are en- 
gaged in such commerce subject always to the limitations prescribed 
in the Constitution and to the qualification that the particulars in 
which those relations are i*egulated must have a real or substantial 
connection with the inter-state commerce in which the carriers and 
their employers are engaged." 

But why should Congress enter this field? It has enacted very 
little of the great bulk of the railroad legislation of this country. 
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It cannot provide forms of litigation or remedies between injured 
employes and employers in other activities. Taxation and regu- 
lation in other respects have been left to the various States and we 
believe that Congress would do well if it not only repealed the Fed- 
eral Liability Act of 1908 but would also decline to adopt any other 
laws which might obtrude themselves in the way of State regulation 
of compensation to injured railroad employes. The tragedy of the 
home where the wage earner has been stricken in an industrial acci- 
dent and remained uncompensated, is a State calamity, while the re- 
lief of the pauperism that often follows in the wake of such injuiy 
is a State problem. The education of the children and the care of 
the unfortunate families where the father and the wage earner has 
been stricken in industrial injury was always a State responsibility 
and a most perplexing problem until the Legislatures of many States 
accepted the verdict of society in the form of Compensation Laws. 
A man is no less a citizen of his own State because he is engaged 
in railroading. The responsibility of the State towards him is not 
lessened because of the fact that he is employed by a carrier of in- 
terstate commodities. Therefore, why will not Congress allow the 
State to solve the railroad man's troubles as she does those of her 
citizens engaged in other iiidustrial pursuits. 

Congress did well when it first undertook to provide legislation 
which would relieve the injured railroad employe of some of the 
rigors and hardships incident to a trial in Court where contributory 
negligence, risk of employment and negligence of fellow employe 
figured so largely against the injured man. The Act of 1906, al- 
though declared unconstitutional. First Employers' Liability Cases 
(supra) was the first evidence that our national lawe makers were 
beginning to realize that public sentiment was demanding some modi- 
fication of the common law rules of procedure in this class of cases. 

The Act of 1908, as subsequently amended in 1910, has been de- 
clared constitutional,^ Mondou v, N. Y., N. H. & H. R. R. Co., 
(supra). While it relaxed to a certain extent the hardships of the 
old common law procedure and rules of evidence, nevertheless it has 
retained many of the undesirable features of litigation and stands 
in the way of a proper administration of the compensation laws of 
many States. 

There are many questions that arise in the administration of the 
Federal Employers' Act of 1908. 

It must first be determined whether both the injured man and the 
railroad company were engaged in inter-state commerce at the time 
of the accident. This has led to over five hundred decisions an- 
nouncing what is meant by interstate commerce and when an em- 
ploye and the defendant can be said to be thus engaged. 

Digitized by ^OOQ IC 



173 

In Pedersen v. D. L. & W. R. R. Co., 229, U. S. 146, the Supreme 
Court said: 

"That the defendant was engaged in the inter-state commerce is con- 
ceded and so we are only concerned with the nature of the work in 
which the plaintiff was employed at the time of his injury. Among 
the questions which naturally arise in this connection are these: was 
that work being done independently of the interstate commerce in 
which the defendant was engaged, or was it so closely connected 
therewith as to be a part of it? Was its performance a matter of 
indifference so far as that commerce was concerned or was it in the 
nature of a duty resting upon the carrier? The answers are ob- 
vious. Tracks and bridges are as indispensable to inter-state com- 
merce by railroad as are engines and cars; and sound economic rea- 
sons unite with settled rules of law in demanding that all of these 
instrumentalities be kept in repair. The security, expedition and 
efficiency of the commerce depends in large measure upon this being 
done. We are of the opinion that the work of keeping such instru- 
mentalities in a proper state of repair while thus used is so closely 
related to such commerce as to be in practice and in legal contem- 
plation a part of it. The contention to the contrary proceeds upon 
the assumption that inter-state commerce by railroad can be sepa- 
rated into its several elements and the nature of each determined re- 
gardless of its relation to others or to the business as a whole. But 
this is an erroneous assumption. The true test always is : is the work 
in question a part of the interstate commerce in which the carrier 
is engaged?" 

In Shanks^ v. D. L. W. R. R. Co., 239 U. S. 556,— the Court saidr 
"The defendant company was engaged in both inter-state and intra- 
state transportation and was conducting an extensive machine shop 
for repairing parts of locomotives used in such transportation. 
While employed in this shop, Shanks was injured through the negli- 
gence of the company. Usually his work consisted in repairing certain 
parts of locomotives, but on the day of the injury he was engaged 
solely in taking down and putting into a new location an overhead 
counter shaft (a heavy shop fixture) through which power was 
communicated to some of the machinery used in the repair work. 
The question for decision is, was Shanks at the time of the injury 
employed in inter-'state commerce within the meaning of the Em- 
ployers' Liability Act? What his employment was on other occa- 
sions is immaterial, for, as before indicated, the Act refers to the 
service being rendered when the injury was suffered. 

Having in mind the nature and usual course of the business to 
which the Act relates and the evident purpose of Congress in adopt- 
ing the Act, we think it speaks of inter-state commerce, not in a tech- 
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nical legal sense, but in a practical one better suited to the occa- 
sion (see Swift & Company v. United States, 196, U. S. 375, 398) 
and that the true test of employment in such commerce in the sense 
intended, is, was the employe at the time of the injury engaged in in- 
ter-state transportation or in work so closely related to it as to be 
practically jsl part of it." 

The principle of these cases has been consistently followed in 
numerous decisions. Perhaps it has been as well defined in Mont- 
gomery V. S. P. Co., 131, Pac. 507. Here the plaintiff was a brake- 
man of a switching crew engaged in moving a car containing oil 
for interstate locomotives. The Court said: 

"In the business of an inter-state railroad, the inter-state and intra- 
state traffic is intermingled and usually handled indiscriminately. 
It would be practically imiwssible to name any servant of an inter- 
state road who is employed exclusively in the furtherance of purely 
inter-state traffik:. All employes who participate in the maintenance 
or operation of the instrumentalities for the general use of the road, 
thereby enhancing the utility of such commerce, are necessarily en- 
gaged in the work of inter-state commerce within the meaning of the 
Act. The fact that a portion of plaintiff's work pertained to local 
traffic would not change the character of his labor in the perform- 
ance of acts reasonably, proximate and essential to the moving of in- 
terstate freight and in assistance thereof." 

In Deal v. Coal & Coke Ry. Co., 215, Fed. 285, an employe who 
was injured while engaged in repairing a telegraph line which was 
used for the purpose of directing the operations of boHi inter-state 
and intrastate trains, was held to be engaged in inter-state commerce. 

In Sounders v. So. Ry., 83 S. E. 573 (N. Q) the decedent was 
killed while engaged in erecting an electric block signal system along 
a track over which both kinds of traffic passed, and was held then to 
be in inter-state commerce. 

In C. N. O. & T. P. Ry. Co. v. Bonham, 171 S. W. 79 (Tenn.) a 
signalman, whose duties were connected with electric signals con- 
trolling operations of both inter-state and intra state trains, was held 
to come within the provisions of the Federal Act where he was run 
down while discharging his duties. 

In Crow V. Ore. S. L. R. R. Co., 138, Pac. 398 (Utah) the decedent 
was engaged in installing a block system which was designed to 
protect both inter-state and intrastate trains. Held that he was 
engaged in inter-state commerce. The Court said: 

"For the better conduct of such commerce (inter-state) and the 
moving of such traffic, and to promote the safety of employes in 
operating inter-state trains, and of passengers transported from State 
to State, it was necessary, or, at least, desirable to equip its line o( 
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railway with block signals. — They, not remotely, not incidentally, 
but directly related to such commerce, for they afforded protection 
against obstruction on, or breaks in the track, were attached to, and 
operated in connection with it — and thus tended to promote the 
safety, not only of the employes engaged in the operation of inter- 
state trains, but of passengers transported from State to State." 

In Nor. Pac. Ry. Co., v. Moerkl, 198 Fed., I, it was held that an 
employe engaged in repairing a car used indiscriminately in inter- 
state and intra-state commerce was engaged in inter-state commerce. 

In Eng. V. So. Pac. Co., 210, Fed. 92 it was held that an employe 
engaged in repairing a freight shed in which both inter-state and in- 
tra-state shipments were placed, was engaged in inter-state commerce. 

Yard clerks examining incoming and outgoing trains and making 
a record of the seals on car doors, checking cars with conductors' 
lists, putting cards on labels on the cars to guide switching crews 
in making up incoming and making up outgoing trains engaged in 
inter-state commerce are within the Federal Act if there are any in- 
ter-state shipments in the train. St. Louis, San Francisco & Tex., 
By. Co. 17. Seale, 229, U. S. 156. 

Members of switching crews at railroad terminals while engaged 
in moving cars containing inter-state shipments are employed in in- 
ter-state commerce within the meaning of the Federal Act. 

On the other hand, if the cars which are being moved at the time 
of the casualty do not contain any inter-state shipments and con- 
tain only shipments between two points in the same State, if injured 
under such conditions, a member of a switching crew is not engaged 
in inter-state commerce, and liability is to be determined exclusively 
by the law of the State, although a few minutes before the accident 
he had been engaged in inter-state commerce and expected to again 
within a few minutes thereafter take up the work of moving cars 
containing inter-state shipments. 111. Cent. Ry. Co. v, Behrens, 233, 
U. S. 473. 

A brakeman on a "pick-up" freight train running between points 
in the same State, but containing some cars loaded with inter-state 
freight, who was injured while attempting, in the cource of his em- 
ployment, to set the brake on an inter-state car which had been cut 
out of the train and backed into a siding, was employed in inter- 
state commerce K Y. C. & H. R. R. Co. v, Carr, 238, U. S. 261. 

A railroad employe injured, while acting as a switchman, was em- 
ployed in inter^state commerce where he was engaged at the time in 
distributing cars from an inter-state train, and clearing the tracks 
for another inter-state train. Seaboard Air Line Ry. v. Koennecke, 
239, U. S! 352, 



Digitized by 



Google 



176 

An employe of an inter-state carrier injured in a collision while 
taking a road engine from a point in one State to a repair shop in 
another State, was employed at the time in inter-state commerce, al- 
though the train order under which he was then proceeding directed 
that his engine be run "extra" between two named points, both of 
which are in the same State. Chicago, Rock Is. & Pac. Ry. Co. & 
Wright, 239, U. S. 548. 

Therefore, it can be readily seen that with the tendency of the 
Courts to construe almost every form of activity on the part of a 
railroad employe as being in the nature of inter-state commerce, there 
will be rarely a case where a railroad company cannot avoid a State 
compensation law by pleading "Inter-state Commerce." 

When it is remembered that no injured railroad employe can re- 
cover under the Federal Act of 1908 unless there is evidence of negli- 
gence on the part of the defendant, and when it is further borne in 
mind that only a small percentage of such accidents present any evi- 
dence of negligence at all, it becomes perfectly evident that the rail- 
road employes of the United States are, in the main, deprived of the 
benefits of workmen's compensation laws which are extending their 
manifold mercies to the wage earners of so many States. 

Congress is trying to meet this difficulty by passing a federal com- 
pensation law for employes engaged in inter-state commerce. The 
measure is known as the "Southerland Bill" — Senate Bill No. 4673. 
Its title reads as follows: 

^^To provide an exclusive remedy and compensation for accidental 
injuries^ resulting in disability or death to employes^ aids or com- 
mon carriers ty railroads engaged in inter-state or foreign commerce 
or in the District of Columbia and for other purposes/' 

It is not entirely clear what^can be accomplished by the passage 
of this Act. The object of a compensation law is to eliminate liti- 
gation by substituting certain and speedy relief for long delayed 
uncertainty. It is improbable that this Act would bring about this 
condition, for with two tribunals in every jurisdiction to pass upon 
compensation for injured workmen, the first question that must 
necessarily arise would be as to which forum should a given case be 
started. Again the problem would be, was the employe engaged in 
interstate commerce? Who would decide this in the first instance. 
Would the employe be compelled to choose his forum and take the 
chances of being in the wrong Court and while his status was being 
determined would the statute of limitations run against his right 
of action in the proper tribunal. Thus the injured man is faced at 
once with litigation over a question that to him is very unimportant. 
All he knows is that he was hurt while giving his employer his very 
best service and what he needs is relief and not a discussion of a 
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legal proposition. The propo«ed Act of Congress cannot avoid this 
litigation over a question whic'h is immaterial to the main purposes 
of a Compensation Law. There ought not to be in the same terri- 
torial jurisdiction two tribunals addressing themselves to the solu- 
tion of the same problems. The railroad employe would not be able 
to understand why his case should be tried in a different forum from 
that of his injured neighbol* who happened to be a carpenter or a 
brick-layer. Nor could he understand nor appreciate why there 
should be a different rule of compensation between them. 

This Act would provide very little relief to approximately two 
million men engaged in railroading and its allied pursuits, who 
would be deemed to be under inter-state commerce according to the 
foregoing decisions, for the reason that it places a premium upon 
jury trials. The delays then incident to the administration of this 
Act would be quite as great as those that existed in our common law 
Courts before the adoption of compensation laws. 

This Act, likewise, would place upon the government huge expenses 
of administration. 

All these difficulties would be solved by Congress repealing the 
Federal Employers' Liability Act of 1908. Ample justice and a real 
remedy can then be accorded to the railroad employes of the thirty- 
one States that have already adopted compensation. Public senti- 
ment, now standing behind this scheme of justice to industrial 
workers, will compel the Legislatures of the remaining States to adopt 
like laws for the protection of their workmen. It has been suggested 
that Congress might pass such a law as the Southerland Bill and 
make it applicable only to States that have no Compensation Law. 
This would be the consummation of an ideal proposition if it is 
within the power of Congress so to do. Many very convincing argu- 
ments have been made showing that Congress could do this. Chair- 
man Pillsbury, of the Industrial Accident Commission of California, 
has written a paper upon the subject and found a very close analogy 
between such a situation and the Webb-Kenyon Act recently declared 
constitutional by the Courts of Iowa, North Carolina, Mississippi 
and Kansas. This law provides that the transportation of intoxicat- 
ing liquors into any State to be used in violation of the laws of such 
State shall be unlawful. That is to say, inter-state commerce in in- 
toxicating liquors is prohibited as to a certain class of States, but 
not prohibited as to all other States. 

The happiness, contentment and welfare of the vast army of rail 
road workers of the United States will be more promptly and thor- 
oughly secured by allowing them to submit their claims for compen- 
sation to State tribunals than by any scheme that can be devise^ by 
Congress. In our State, the industrial workers thoroughly appre- 
12 



Digitized by 



Google 



178 

ciate the Pennsylvania Workmen's Ck)mpensation Law of 1915. A 
feeling of contentment and certainty has taken possession of the man 
who toils, for he knows that no matter what misf ourtune may over- 
take him in his daily labor the Legislature of his State has made pro- 
visions for his dependents that will secure them against real want 
and will care for and nourish them during a period when relief is 
most needed. 

On the otiier hand, the citizen who is engaged in railroading goes 
to his hazardous employment each day knowing that if he should be 
killed in his occupation, that he has left to his wife and dependent 
children an inheritance of litigation. They must meet the railroad 
company in court and establish its negligence before a jury can con- 
sider the question of damages. All the disadvantages are upon 
those least able to meet this burden of proof. They will also be sub- 
jected to all the delays, uncertainty and expense which a compensa- 
tion law avoids. There can be little wonder that discontent pervades 
the army of railroad employes throughout the United States. Con- 
gress cannot solve this question because litigation over immaterial 
matters and jury trials cannot be eliminated by our national law 
makers. 

The foregoing list of cases that appear upon our "Postponed Cal- 
endar'' when the defendant in each case has suggested its immunity 
to our State Compensation Law, does not include the Pennsylvania 
Eailroad. This company from the first has assured the Board of 
its desire to fully comply with the provisions jf our Act. Not- 
withstanding the complications that arise out of the question of 
inter-state commerce, the diflSculty of procedure has been quite suc- 
cessfully solved by this company which is applying the schedule of 
the Pennsylvania Act to every case to the end that the principles 
of our law are being substantially complied with in every particu- 
lar. This company's method of settlement is as follows: 

1. As to cases which are clearly intrastute: 

The Pennsylvania Act is followed by effecting an 
agreement with the claimant for the periodical payments 
provided in the Act for that particular case. 

2. As to cases whdch a/re clearly inter-state, or where there is any 
douht as to the character of the commerce in which the employe was 
employed at the time of the accident: 

(a) Where a claim petition has been filed, an agree- 
ment for a lump sum payment is made, based on the 
jBchedule of the Act, commuted by the Board under Sec- 
tions 316 and 424, which is paid over to the injured em- 
ploye, or, in case of death, to his personal representa- 
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tive, who signs a general release therefor. By this means, 
protection both under the Federal and State laws is 
secured. 

(b) Where no claim petition has been filed, this com- 
pany endeavors to effect settlement on tiie basis of the 
schedule provided in the Act, commuted to a lump sum 
payment, taking a general release therefor, and notify- 
ing the Compensation Bureau of such settlement so that 
a proper record of the same can be kept by its depart- 
ment. 

Thus a great corporation engaged in inter-state commerce has 
recognized the utility of our Compensation scheme, and in a spirit 
of modem humanity has declined to enter technical defenses but 
has adopted a broad gauged plan of applying our law and at the 
same time protecting itself against another doubtful, uncertain and 
unsatisfactory liability created by Congress. Our Board has re- 
ceived assurances from other great carriers that they will adopt 
the Pennsylvania plan. Our reference, therefore, is in recognition of 
the broad and high-minded policy of the latter and not criticism of 
others. 



;■ McManus v. Winter Garden Co.* 

(2 Dept. Reports 1980). 

Course of employment — Place of accident— Injury received upon employer's premises 
and due to the condition thereof. 

A general utility man was standing on a ladder watching other workmen fill a 
tank with brine, when the fastenings of the ladder broke and he fell, his head 
striking the floor with great violence. He subsequently worked several days, then 
died. The evidence indicated that his presence around the tank was required 
by the nature of his employment and that his injury was due to the condition of the 
employer's premises. Held, that the mother of the decedent, being dependent to 
fome extent upon the earnings of her deceased son, was entitled to compensation. 

By the Board: "The mere fact that a workman was not actually engaged in his 
duties at the time of an accident will not deprive him of compensation, if other 
facts in evidence sustain the inference that he was present at the place of the acci- 
dent with a good faith intention to furttter his employer's affairs as and when oppor- 
tunity presented." 

Evidence — Hearsay testimony — For what purposes admissible. 
By the Board: "This Board deems it the duty of a Referee and of the Board 
itself "at aU hearings to admit hearsay testimony not, however, to be considered 
as substantive evidence, but only insofar as it shaU suggest or lead to the discovery 
of facts which can safely be taken as legitimate proof of the issues raised." 
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Hearing de novo — Appeals— -Power of Board to direct a hearing de novo though 
no request is made therefor. 

When an appeal is taken to the Board by either claimant or dependent, the 
Board may, in its discretion under Section No. 421 of the Workmen's Compensa- 
tion Act of 1915, direct a hearing de novo, even though no request by either party 
was made for such hearing. 

Agreements subsequent to accident— Jurisdiction of the Board to supervise agree^ 

ments between the parties. 
Obiter dicta: 

The Workmen's Compensation Board has jurisdiction to supervise all agree- 
ments between employer and employe who shall have accepted the provisions of 
Article III of the Act, touching the amount and manner of payments to be made on 
account of injuries or death. 

Agreements subsequent to the accident — What agreements are null and void. 

By the Board (obiter dicta): 

"Section 410 provides, as we read and construe it, that the parties to the Com- 
pensation agreement— the only kind of agreement possible where the parties have 
voluntarily submitted themselves to the operation of the Act— shall not be privi- 
leged to make such agreement under the following circumstances: 

1. At a time before the fourteenth day after the accident shall have occurred. 

2. To commute the payments provided to be made under tiie various sections 
of the Act unless by the consent and order of the Board. 

3. No agreement between the parties shall be changed or varied in amount 
from that provided in the provisions of the Act to be paid, nor shall there be any 
changes in the period during which compensation shall be paid, on the penalty that 
any agreement violative of any of these prohibitions or limitations shall be null and 
void." 

Agreements subsequent to accident — Acceptance of Article III constitutes a waiver 
of the right to make compromise agreement. 

By the Board (obiter dictft): 

In every case where the employer and employe, or either of them, have not rejected 
Article III of the Act in the simple way pointed out in Section 302, so as to pre- 
vent its operation, we think they will, under the doctrine announced by the 
Supreme Court in Anderson v. Carnegie Steel Company, 2 Dep. 1540, be con- 
clusively presumed to have given their consent to be bound by sudi regulations and 
limitations as to the amount of damages or compensation as shall be provided in 
the Act, and to that extent they will be held to have waived their common law 
right to compromise as it existed prior to the passage of our Act." 



OPINION BY COMMISSIONER SCOTT— Sept. 6, 1916. 

Hearing de novo before James W. Leech and John A. Scott, mem- 
bers of the Workmen's Compensation Board, at Pittsburgh, June 
10 and 14, 1916, present at the hearing, Catherine McManus, claimant, 
George J. Campbell, Esq., counsel for claimant, Jerome A. Miller, 
Esq., of the law firm of Johnston & Rose, counsel for the defendant 
company, together with witnesses called on behalf of both claimant 
and defendant. . i^rMi\a 
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Catherine McManus, dependent mother, filed her claim pe- 
tition February 28, 1916, with the Compensation Bureau, which 
I)etition was by it referred to Thomas J. Dunn, Referee of the 
Eighth District. After the hearing, compensation was awarded 
to the claimant. 

Both claimant and defendant filed appeals. Argument on these 
appeals was fixed for May 18, 1916, at Pittsburgh, when R. J. Trim- 
ble, Esq., acting for the claimant, withdrew the appeal filed by him 
on her behalf, and the appeal by the defendant was thereupon argued 
before the full Board. 

On the hearing of the appeal, a careful consideration of the testi- 
mony taken before the Referee and of the argument of counsel, 
convinced the Board that from the record as it stood, the award 
could not be sustained; however, the testimony strongly suggested 
to .the Board that all the material facts had not been brought out 
at the hearings before the Referee, since it appeared that Edward 
McManus, brother of Joseph D. McManus, the deceased employe, 
and also the assistant manager of the defendant company, had, 
as such representative of the defendant company, employjfed his 
brother and outlined to him his duties which he, from admissions 
of the manager, Lee Alexander Bell, appeared to have authority 
to do; that Joseph D. McManus, deceased, was so employed by the 
company as a general utility man; but the testimony of Bell 
and of employes, especially of those employed in the refrigerating 
and mechanical departments, carefully restricted the iscope JEind 
extent of the deceased^s employment to that part of the plant desig- 
nated as the ice skating rink. The Board was impressed with 
the suggestion that if Edward McManus were called and sworn as 
a witness his testimony would directly bear upon the very material 
question of the scope and extent of his brother's employment, con- 
cerning which there was little or no positive admissible testimony 
produced with the record. 

The Referee properly, and in accordance with the provisions of 
Section 428, of the Compensation Act, admitted in evidence the 
testimony of the claimant and of the Policeman Salam of the state- 
ments made by Joseph D. McManus after he sustained the injury 
alleged to have been the cause of his subsequent death. These state- 
ments were clearly hearsay testimony. They could not even be con- 
sidered as part of the res gestae, being a mere narrative of a past 
occurrence after it had been fully completed and ended and when 
the mind of the deceased had time to reflect upon what had hap- 
pened and to be occupied with other matters. 

McCullough V. Phila. R. T. Co., 16 Dist. Rep., 513. 
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The competency and probative effect of this kind of testimony to 
establish any fact upon which to base a judgment has been repeat- 
edly passed upon by his Board. In Mayer v. Pollock, 2 Dept. Reports, 
page 1642, and other opinions of the Board and of out^de jui^s- 
dictions therein cited, we have distinctly announced that hearsay 
testimony in itself and alone has no substantive and probative force. 
This rule will not in any manner be departed from in the considera- 
tion of this case. 

The Referee in reaching his conclusions, resulting in the award 
made by him evidently disregarded this rule and gave effect to the 
hearsay testimony in the evidence in order to sustain the burden of 
proof which rested upon the claimant. True, the Legislature in Sec- 
tion 428 of the Act, has invited and authorized the fullest healring and 
investigation of all facts and circumstances in any case, unfettered 
by the technical rules of evidence of the common or statute law 
with respect to the conduct of any hearing. And this Board deems 
it the duty of a Referee and of the Board itself in all hearings to ad- 
mit hearsay testimony, not, however, to be considered as substantive 
evidence, but only in so far as it shall suggest or lead to the dis- 
covery of facts which can safely be taken as legitimate proof of the 
issues raised. In which case the possible ascertainment of the 
truth sought, will commend the wisdom of the liberal rule authorized 
to be invoked by either the Referee or the Board. 

A hearing de novo was not requested by either party to the pro- 
ceedings on the appeal, but the Board, by reason of the suggestions 
arising from the testimony in the record, exercised its discretion, 
authorized by Section 321 of the Act, and directed sudi hearing, 
which hearing was subsequently held at Pittsburgh before two mem- 
bers of the Board. 

Statement of Material Testimony. 

Counsel of both parties at the hearing de novo, offered in evidence 
all the material and relative testimony produced in the hearings be- 
fore the Referee, transcribed, attached to and made part of his record, 
also offered additional testimony. 

The Winter Garden Company, defendant, during parts of the 
^ear, from November to April, leased and occupied two buildings of 
the Exposition Society at Pittsburgh and conducted in one of them 
an ice skating rink as an amusement enterprise. 

The ice skating rink was maintained in the main exhibition build- 
ing, and connected with and ecessary to its operation were mechanical 
and refrigerating plants located in Machinery Hall about 250 feet 
from the main Exhibition Building, and included in the defendant's 
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lease. In the latter building was a small tank eight feet high, used 
for the storage of refrigerating brine necessary for the freezing of 
the ice in the rink. There was more or less continual leakage from 
this tank and on at least three occasions it became necessary to 
hurriedly re-fiU this tank with calcium so that the sessions in the rink 
might proceed Without interruption. 

February 12, 1916, upon one of the occasions when the employes 
of the company were re-filling the tank, Joseph D. McManus, the de- 
ceased employe, was present on tiie top of the tank with two or three 
other laborers or employes; he had reached the top of the tank by 
means of a seven-foot ladder wired to its top. 

It is not clear from the testimony whether he was actually en- 
gaged in the performance of any work at that time. He had re- 
mained there a few minutes and started to come down the ladder 
when the wire fastening slipped or broke and he fell, striking his 
head on the ground or cement floor. The stroke for a time rendered 
him unconscious. Dr. William H. Guy was called by the defendant 
and made an examination. He found a bruise on the back of the 
head, but no evidence of fracture or hemorrhage. He advised the 
deceased to go home and in case he had any symptoms to call his 
physician. 

The deceased employe on his arrival at home, was put to bed by 
his mother and during the night was sick, vomited and was feverish, 
requiring constant attention. His hearing was also affected. He re- 
mained in his bed from Saturday evening until Monday evening. He 
returned to work Tuesday noon and worked until Friday evening. 
Catherine McManus testified that his head ached throughout the en- 
tire week until he went to the Allegheny General Hospital, where 
it appears he died in about ten minutes after reaching there. 
Dr. Guy, on page 16, of the testimony in the record of the Eeferee, 
swore that his diagnosis of the result of the injury from the fall was 
concussion due to a blow on the head. That it was his opinion 
from information given him from the resident doctors at the hos- 
pital who were present at the time of the death that the immediate 
cause of death was paralysis of the respiratory centers induced by 
cerebral hemorrhage, which was probably due to the accident or fall 
from the brine tank. And in the course of his testimony, page 32, 
Referee Dunn addressed to the Doctor this inquiry: "Doc- 
tor, from your examination of this man and from what was told 
you is it your opinion that this man died as a result of the fall?" to 
which he made this reply: "Yes sir.'' 

There is conflict, and in some particulars direct contradiction, in 
the testimony with respect to the employment of the deceased and 
the scope and extent of it In the hearing before the Board, Edward 
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McManus, who had not been called as a witness before the Keferee, 
testified that he was the assistant manager of the company, and 
that Bell and himself hired and discharged employes of all the 
departments of the company^s business, except in the engineer's de- 
partment on the ice machines in Machinery Hall, and that by au- 
thority of Bell he had hired his brother as a general utility man; 
that his brother had no regular duties and was to do anything that 
would come up, look after the electric work in Machinery Hall as 
well as in the rink, and that he had so instructe^^him at the time 
he was employed as general utility man, and that his brother under- 
stoodstood that he was to be a general handy man about the entire 
premises; that his duties took him to the top of the brine tank to 
the knowledge of the witness about a dozen times, and that on two 
occasions he had directed his brother to put calcium in this tank. 

On cross-examination, in answer to an inquiry that he had no au- 
thority to employ persons whose duties concerned the refrigerating 
department of the business, Edward McManus swore that they em- 
ployed men who went into this department and re-filled this tank 
and that the deceased was employed as a general utility man and 
was under orders to go over to the tank at any time that they had 
seen fit to send him there, and also that he as assistant manager 
had authority in cases of emergency to take men over to the tank; 
and that on these emergency occasions it required six to eight men, 
porters, ice men and this boy, and that at two different times 
Bell had directed the witness to take the boy and what men were 
available to put in calcium, and that upon one occasion Bell 
himself had directed the boy to go over to the tank and aid in put- 
ting in calcium; that his general duties took him on the tank to 
repair electric lights above the tank and to put in calcium. 

Edward Tibbits, the refrigerating engineer of the defend- 
ant company, testified that he never personally directed the deceased 
employe to assist in refilling the tank, but that he had from time to 
time asked him to do odd jobs around the place, had asked him to 
"pull air" in the coils over in the other building; he did not know 
of his having performed any service in the refrigerating department 
or assisting in re-filling the tank. He further testified that he knew 
the brine had leaked from the tank two or three times, and that on 
the occasions before the time of the accident he was present at the 
re-filling of the tank, thought he did not have direct charge of the 
work, stating that "that was a job any one could take a hand at. 
It had to be done in a hurry,'' that in re-filling of the tank they would 
call in whatever help was handy to do whatever was necessary to 
get the thing going. 
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Phil. Klice, a handy-man employed by the company, swore he was 
doing work in the machine in the back end of the building and as 
he passed out he saw the deceased on the top of the tank watching 
two or three laborers dumping calcium into the tank, that the de- 
ceased "helloed^' at him, and that he saw him just a moment, did 
not see him fall, but heard the men cry out and he went and picked 
him up after he fell. 

Stanislaus Elonko, assistant refrigerating engineer, swore that 
he saw the deceased the day of the accident go up the ladder to the 
top of the tank. He was there two minutes when he started to come 
down and at the first step the wire broke and he fell, that the de- 
ceased was a handy man about the rink; that on occasion he came 
to the Mechanical Building and got tools. He never did any electric 
wiring and did not help make the brine. At the time of the accident 
the witness was watching the men work. Edward Tibbitts had told 
him to get them going, that he saw Joe McManus on the tank but 
doing nothing. 

Lee Alexander Bell, manager of the company, admitted in his 
testimony that Edward McManus at the beginning of the organiza- 
tion had the right to hire employes and under that authority had 
employed his brother, Joseph D. McManus, as their scraper; that 
his work was afterwards changed and he was-given another position; 
that he worked in the skate room, check room, put in electric bulbs 
around the building and did some gas fitting. That he was not 
present when Edward McManus hired his brother; that Edward 
McManus had the right to tell the persons employed by him what 
they were hired to do in their various capacities, and that in so far 
as he knew he did give the persons he employed certain instructions; 
just what the instructions were he did not know. That the accident 
at the brine tank had occurred during the working hours of the 
deceased employe. That the re-filling of the tank was an emergency 
and that it would not be out of line to call the deceased to help, 
but stated that in that case they did not call him. Being asked 
on cross-examination if the deceased had any duties to perform in 
the machinery department, he replied "Not regularly." He swore 
that so far as he knew he was not directed by him to go to the me- 
chanical department and did not perform any service there and to 
the best of his knowledge had not been directed to make brine at 
any time, he never saw him assisting in refilling the tank and denied 
absolutely that he had sent him to assist on one occasion as had been 
testified to by Edward McManus. 

The deceased died at the Allegheny General Hospital on, February 
19, 1916, one week from the time of the accident, and would be 
twenty-one years of age, April 17, 1916. He had been employed by the 
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Winter Garden Company from November, 1915, to the time of his 
death. For five years before his death he had given his mother ten 
dollars per week and had lived with her. The funeral expenses, 
amounting to f315, were paid by the claimant. The occupation of 
the employe at the time of the accident was seasonal in character, 
and the total amount of wages earned by the employe during the year 
immediately preceding the accident was |713.20. 

FINDINGS OF FACT. 

The Board makes the following findings of fact: 

1. The Winter Garden Company, the above named defendant, 
was the lessee of two buildings of the Pittsburgh Exposition So- 
ciety which it occupied and controlled, and in which premises it 
carried on its business at the time of the accident to Joseph D. Mc- 
Manus. 

2. The ice skating rink was situate in the main Exhibition 
Building and connected with it by pipes and necessary to its opera- 
tion were the mechanical and refrigerating plants located in Ma- 
chinery Hall about 250 feet distant. 

3. That the two buildings above mentioned constituted the 
premises in which the defendant company's amusement business 
was carried on, and all the departments of the business were under ' 
the direct control of the officers and employes of the Winter Garden 
Company. 

4. That Edward McManus acting as the assistant manager of 
the company, was authorized to hire employes of all the places of 
the company's business, including the re-filling of the brine tank, 
except the engineer's department on the ice machines; to tell them 
what their duties were in their various employments and to give 
them instructions about their work. 

5. That Joseph D. McManus was hired by Edward McManus as 
a general utility man to do anything that would come up; that he 
was under orders from Edward McManus to go to the brine tank 
where the accident to Joseph D. McManus happened, to repair elec- 
tric lights above the tank, and to put calcium in the tank, especially 
in cases of emergency. 

6. That Joseph D. McManus understood he was to be a general 
handy man about the premises. 

7. That Joseph D. McManus' contract of hiring by the assist- 
ant manager of the defendant was before December 31, 1915, and 
there was no notice in writing filed by either party to the contract 
on the other, that the provisions of Article III of the Act were not 
intended to apply, nor was a copy of the same filed with the Bureau 
as required by law. 
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8. That the condition of the employer's premises was defective 
by reason of an insecure wire used to fasten the ladder to the brine 
tank, and the breaking or slipping of the same was the cause of the 
accident. 

9. That Joseph D. McManus was injured in the course of his 
employment witii the Winter Garden Company, defendant, by the 
breaking of the wire fastening of a ladder on the brine tank upon 
the premises of the defendant, his presence on the tank and defect- 
ively secured ladder being required by the nature of his employ- 
ment. 

10. That Joseph D. McManus, employe of the defendant com- 
pany, by falling from the top of the brine tank, part of the premises 
of the defendant company, sustained an injury within the meaning 
of Section 301 of the Act, on February 12, 1916, and from the natural 
results of which injury he died at the Allegheny General Hospital 
February 19, 1916. 

11. That the deceased employe was 20 years of age, leaving to 
survive him neither children nor dependent wife nor other dependent 
relative except his mother, a widow, Catherine McManus, the 
claimant, who was, at least in part, dependent upon him for her 
support. 

12. That the deceased employe was engaged in seasonal employ- 
ment and his average weekly wage under Section 309 was f 14.26. 

Discussion and Conclusions of Law. 

The legal questions involved and suggested for determination in 
the hearing de novo relate to the interpretation and proper applica- 
tion of certain sections of the Workmen's Compensation Act of 1915 
to the facts in evidence. 

First. Whether the deceased employe at the time he fell from the 
brine tank was in the course of his employment within the meaning 
of Section 301 of the Act. 

Second. Whether, if the deceased suffered an injury in the course 
of his employment, such injury was the real or proximate cause of 
his death. 

Third. Whether the employment was continuous or seasonal in 
character, together with some other related matters suggested by 
counsel at the hearing. 

As to the first inquiry, the wording of the second paragraph of 
Section 301 has eliminated many of the difficult and somewhat 
troublesome questions which arise in those jurisdictions where the 
legislation covering the case for consideration provides in order that 
the claimant shall receive compensation, the employe must have sus- 
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tained a personal injury arising out of and in the course of the em- 
ployment, whilst the provision of the section under consideration in 
the Pennsylvania Act in this respect makes necessary only the receiv- 
ing of an injury by an accident in the course of his employment. 
And as stated in Fitzgerald v. Clark, 2 K. B. 796, cited in the opinion 
of this Board in Calderwood v. City of Altoona, 2 Dept. Reports, 
page 1274 "the words ^out of point I think to the origin or cause 
of the a(?cident the words 'in the course of to the time, place and 
circumstances under which the accident had taken place." So that 
the application of our Act is broader in its scope and in its protection 
to the employe than those acts of other jurisdictions which contain 
the clause "arising out of," as well, but as stated by Chairman Mackey 
in Tomkoska v. Pressed Steel Car Co., 2 Dept. Reports, page 
1708, "To determine the status of the deceased thereunder, our law 
involves rather close and important distinctions of fact." The nature 
of the employment, its risks and incidents enter to some extent into 
what is embraced under the term "in the course of his employment" 
as used in this section. In the second paragraph thereof, the term 
"injury by accident in the course of his employment" is both nega- 
tively and affirmatively limited and defined. An injury though hap- 
pening in the course of employment, if caused by the act of a third 
person, on account of reasons of a personal character, and without 
any reference to the employment, is not an injury in the course of 
employment, and not compensable. On the other hand, all injuries, 
except those sustained by the classes of employes excluded from the 
operation of the Act by the Supplemental Act 343, covering person j 
engaged in domestic or agricultural service, and also those specifi- 
cally enumerated in Section 104, of Article III, if the particular 
case applies at all, are in the cours of employment and are covered 
and protected in Section 301, by the remedies in the Act provided. 

The injuries which are thus included under the positive statement 
and within the meaning of the Act, as in the course of employment, 
may be embraced in three classifications: 

a. Those sustained while the employe is actually engaged either 
on or off the employer's premises in the performance or furtherance of 
the business or affairs of the employer. 

b. Injuries sustained by the employe caused by the operation of 
the employer's business or affairs on premises occupied by or con- 
trolled by him, though the employe is not actually engaged in work 
for the employer thereon, if at the time of the accident the employe's 
presence is required by the nature of his employment. 

c. Injuries caused by the condition of the premises occupied by or 
under the control of the employer and where his business or affairs 
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are being carried on, providing the presence of the employe is re- 
quired at that place hj the nature of his employment, even though 
the employe shall not at the time of the accident be actually en- 
gaged in work for his employer. 

It is contended by the claimant that the deceased employe at the 
time he received the injury, was in the course of his employment, and 
she relies upon certain evidence offered by her to establish such a 
state of facts as makes certain the conclusion of law that the de- 
ceased suffered an injury in the course of his employment, while the 
defendant has submitted by its counsel very full and exhaustive briefs 
controverting this and other positions of the claimant. The only 
direct and admissible evidence as to whether the deceased was ac- 
tually in the performance of work for the employer at the time of 
the accident, is that of Phil. Klice and Stanislaus Klonko and their 
testimony is to the effect that the deceased went up on the ladder, 
watched two or three men working and in about two minutes started 
down, when he fell. His purpose and intention being a matter of 
inference from other evidence and circumstances in the case. The 
Board, notwithstanding the peculiar circumstances of the business, 
the close relationship of the several departments thereof, the unity 
and harmony of the general management under a common business 
head, and the fact that the deceased was employed as a general utility 
man, has had so much doubt as to whether the employe could be 
said to be actually engaged in work at the time of the accident fur- 
thering the business of the employer, that it has not been able to 
make such a finding. 

However, the mere fact that a workman was not actually engaged 
in his duties at the time of an accident will not deprive him of com- 
pensation, if other facts in evidence sustain the inference that he 
was present at the place of the accident with a good faith intention 
to further his employer's affairs as and when opportunity presented. 
This principle is recognized in Glass on Workmen's Compensation 
Law, (1916), page 57, and in the English case of Sheehy v. Great 
Bouthem & W. R. Co., 6 B.W.C.C. 927 therein cited, where Holmes, 
L. J., quoting Milton said: "They also serve who only stand and 
wait." 

Granted the employe at and immediately before the accident was 
not actually engaged in any work for the employer, his intention 
to do work may fairly be inferred from the evidence in the case. 
The deceased was a handy man in the employ of the Company, 
the work of re-filling the brine tank did not require skilled work- 
men, common laborers from other employments as well as from the 
plant were called in to assist. Manager Bell admitted it would not have 
been out of line to call the deceased to help, and Edward Tibbitts, 
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the engineer, testified "That was a job any one could take a hand at/' 
and that in the emergency they would call in whatever help was 
handy to do whatever was necessary to get the thing along. The 
re-filling of the brine tank being an emergency which held up the 
entire business of the rink, it is reasonable and in the natural course 
that all hands capable and suited for the work of the emergency 
would not only be on hand ready to do any necessary work, but that 
they would be expected by the employer to be present ready to aid. 

It is of course possible as contended by the defendant that the 
deceased's only purpose was idle curiosity, but we do not think 
this is probable. However, if such conclusion is as likely as that 
he was there in the line of his duty, yet under our Act, we now 
hold that the mere fact that the deceased employe may not have been 
engaged in active work at the time of the accident will not deprive 
the claimant of compensation, if it satisfactorily appears the em- 
ploye sustained an injury, the cause of death, on the premises oc- 
cupied and controlled by the employer in the conduct of his business 
on account of the condition thereof, and provided further the nature 
of his employment required his presence at the place of the acci- 
dent. Such conclusion has been reached by us in our ninth finding of 
fact, and by the definition contained in the second paragraph of 
Section 301 the deceased, when he fell from the top of the tank, was 
in the course of his employment. True, there is confiict and direct 
contradiction between the witnesses of the claimant and of the de- 
fendant, also possible bias and interest in the result, but any in- 
terest Edward McManus may have in a possible award is chiefly 
sentimental and about equally balanced with the adverse interest 
of Manager Bell, who at the time of the accident was the manager of 
the company, of Mr. Tibbitts, the engineer, and of the other employes 
of the company who testified. 

There can be no question that Edward McManus by authority of 
the company, employed his brother, his testimony in this respect 
is positive and direct. On the other hand, that of Manager Bell and 
the other witnesses for the defendant in conflict or contradiction, is 
more or less negative in character. 

If the testimony of Edward McManus is reliable, the deceased em- 
ploye was employed as a general utility man, with duties of an ordi- 
nary character in both the skating rink and Machinery Hall ex- 
clusive only so far as pertains to Machinery Hall in that he, not 
being a skilled engineer or machinist, was not employed to do work 
on or about the engines or on the ice machines; that the deceased 
had other duties there, especially in fixing lights over the tank in 
question and in emergencies, and that he clearly understood he was a 
handy man about the entire premises. The careful analysis of the 
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testimony by defendant's counsel and his forceful argument that 
the presence of the employe on the premises where he was hurt was 
not required by the nature of his employment, has not convinced us 
of this fact 

The testimony clearly indicates that work on and about the brine 
tank was within the scope of the duties of the employe as outlined 
to him at the time of his employment as a general utility man, and 
that there was no necessity thereafter by specific directions to ex- 
tend the scope of his duties as suggested by the defendant's counsel 
in his brief. 

In this view of the facts, the case of Bishcoff i>. American Oar 
& Foundry Co. adverted to by the defendant's counsel, is not in 
point nor controlling. 

If, as we have found, the scope or extent of the employment em- 
braced duties on the brine tank, the presence there by the deceased 
at the time of the accident, when it was necessary to re-fill the tank, 
was required by the nature of his employment, and the injury suffered 
was therefore sustained in the course of employment. But this alone 
is not enough to justify an award unless the second question hereto- 
fore suggested be resolved in favor of the claimant. 

By the tenth finding of fact, we also reached a conclusion in re- 
spect to the cause of death in favor of the claimant. The circum- 
stances of the fall, the age and good health of the deceased, as ap- 
pears from his continuous employment for some years before, his 
serious sickness and condition from the time of the fall until his 
sudden collapse at the hospital with no evidence of any sufficient 
intervening cause to produce his condition and his subsequent death, 
make us agree with the statement of Dr. Wm. H. Guy, the physician 
who rendered first aid, made in answer to the inquiry of Referee 
Dunn, that the fall was the real cause of death. 

As to the third inquiry, the deceased employe, under his contract 
of hiring, was engaged in seasonal employment as defined in Section 
309, his average weekly wages being |14.26. The claimant, dependent 
mother, under Section 307, is entitled to 20% thereof or to the sum 
of |2.85 per week for a period of 300 weeks from the time of the acci- 
dent, and to the additional sum of f 100 as her reasonable expenses 
of the last sickness and burial, she having already paid the burial 
expenses. 

This disposes of all the questions raised by the pleadings and call- 
ing for determination by this Board. However, at the time of the 
hearing de nova, the attorney for the claimant, stated on the 
record of the testimony that he propsoed to ask the defendant to 
compromise the claim under provisions of Section 410 and advanced 
the position: that after fourteen days have expired, after the ac^^^ 
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dent has occurred, the Workmen's Compensation Board has no au- 
thority in the matter, if the claimant and defendant agree, and re- 
quested the opinion of the Board on this proposition. 

It is possibly always a matter of doubtful policy for the Board to 
publicly announce mere academic opinions on matters not regularly 
and legally raised before it. In the compensation scheme enacted 
into law at the last session of the Legislature, and under which this 
Board was created, action by the Board on agreements between the 
injured employe or his dependents and the employer is provided for 
in Section 411 and assumes the actual existence of an agreement be- 
tween said parties, but in this case no agreement was reached and 
the case has come before the Board on a claim petition as provided 
for in Section 413, hence anything we may say will be altogether a 
voluntary discussion and without any binding effect in any future 
case that may come before the Board under its own special facts. 

The suggestion of the counsel amounts to this, that a proper con- 
struction of Sections 315 and 410 leaves the claimant and defendant 
free after the fourteenth day after the accident has occurred to re- 
fuse to submit themselves to the jurisdiction of the Board, with the 
right in themselves to compormise the damages as they see fit, that 
there is no jurisdiction vested in the Board in any manner to pass 
upon or supervise such compromise if made. 

We think such construction was never intended by the L^islature, 
and in order that the general public may be advised of the views of 
the Board, we have yielded to the request of the claimant's counsel 
and will discuss in a general way the question proposed, giving public 
expression to the opinion of the Board on the position taken by 
claimant's counsel. 

The title to the Pennsylvania Compensation Act of 1915 is 

"An Act defining the liability of an employer to pay damages 
for injuries received by an employe in the course of employ- 
ment; establishing an elective schedule of compensation; and 
providing procedure for the determination of liability and 
compensation thereunder." 

It will be observed that the Act not only carefully defines the 
subject treated therein, but also establishes an elective remedy and 
full procedure for ascertaining compensation due employes. 

This Board has already held in Maseth v. Hubbard & Co., 2 Dept. 
Reports, page 1281, that where the parties, employer and employe, 
have elected to come under the provisions of Article III of the Act, 
the remedy provided in its schedules is the exclusive remedy available 
by the employe. The validity 'of the conclusively presumed agree- 
ment and the procedure thereunder, as well as the constitutionality 
of the Act, have been sustained by the Supreme Court in Anderson 
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t?. Carnegie Steel Co. (2 Dept. Reports 1540.) 

The chief purpose and aim of all compensation legislation is to 
effect a reduction of the number of accidents in the industries of 
the State where the relation of master and servant obtains to such 
extent that no preventable accident shall occur. 

The burden of repairing the waste and of meeting the loss in- 
curred from injuries and fatal accidents is by compensation laws 
cast, in the first instance, upon the particular industry or employ- 
ment in which the employe has met with an accidental injury. The 
method of adjustment of the inequality produced by the accident, 
viz: The payment of damages by agreement of the parties or by the 
estimate of the common law through the courts and juries, is re- 
placed by definite and certain schedules prescribing fixed amounts 
of compensation for enumerated injuries, and the scheme so estab- 
lished in Pennsylvania by the Workmen's Compensation Act of 
1915 is provided to be administered by a Compensation Board with 
definite powers and duties and whose findings and conclusions are 
decisive, subject, however, on appeal to review on questions of law 
by the courts of original and appellate jurisdiction of the State. 

Our Act in *the adjustment of compensation for injuries suffered 
and coming within its purview, provides two distinct methods of 
arriving at and enforcing a remedy on behalf of the injured employe 
or his dependent, one by agreement of the parties, and the other 
by decision of the Board on the questions amicably submitted or pre- 
sented to it by means of a simple form of adverse litigation. 

In the first method the agreement is not absolute and solely under 
the independent will and control of the parties, but subject to the 
supervision and final judgment of the Board, whether it shall be in 
line with the exact provisions of the Act. 

Section 411, wherein it refers to the first method or that by agree- 
ment of the parties, reads as follows: 

"Whenever an agreement shall be executed between an em- 
ployer and an employe or his dependent, as provided by this 
Act, a certified copy of the same, signed by all the parties 
in interest, shall be mailed or delivered to the Board. It shall 
be the duty of the Board to examine the agreement and to 
determine whether it conforms to the provisions of Section 
410 * * *." 
The duty and power to examine an agreement and to determine 
its conformity to the provisions of the Act presupposes exclusive 
jurisdiction in the Board to pass on the character of the agreement, 
especially with respect to the specified features mentioned in the last 
clauses of Section 410; otherwise the door is left open for impo- 
sitions by unscrupulous employers on unwise and needy employes. 
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In every case, where the employer and employe or either of them 
have not rejected Article III of the Act in the simple way pointed out 
in Section 302, so as to prevent its operation, we think will, under 
the doctrine announced by the Supreme Gourt in Anderson v. Car- 
negie Steel Co. (Supra) be conclusively presumed to have given 
their consent to be bound by such regulations and limitations as 
to the amount of damages or compensation as shall be provided in 
the Act, and to that extent they will be held to have waived their 
common law right to compromise as it existed prior to the passage 
of our Act 

Section 410 provides, as we read and construe it, that the parties 
to the compensation agreement — the only kind of agreement possible 
where the parties have voluntarily submitted themselves to the opera- 
tion of the Act — shall not be privileged to make such agreement 
under the following circumstances: 

1. At a time before the fourteenth day after the accident shall 
have occurred. 

2. To commute the payments provided to be made under the 
various sections of the Act unless by the consent and order of the 
Board. 

3. No agreement between the parties shall be changed or varied 
in amount from that provided in the provisions of the Act to be 
paid, nor shall there be any changes in the period during which the 
compensation shall be paid, on the penalty that any agreement viola- 
tive of any of these prohibitions or limitations shall be null and 
void. 

Whether such prohibitions or limitations shall have been observed 
in agreements made by the parties, as provided for in the first method 
outlined in t he Act, must of necessity be submitted to the jurisdiction 
of some tribunal. Under our Act, to the Workmen's Compensation 
Board whose members presumably will be skilled in the performance 
of the duties imposed upon them and impartial in their supervision 
of all agreements between the employer and employe to the end that 
equality, uniformity and certainty shall be secured in the burden 
on employers, and also the like equality, uniformity and certainty 
shall be guaranteed in the compensating benefits to be received by 
the injured employe or his dependents who shall under the law be 
justly entitled thereto. 

That the Legislature intended to confer jurisdiction on the Board 
to thus supervise all agreements between employer and employe who 
shall have accepted the provisions of Article III of the Act, touching 
the amount and manner of payments to be made on account of in- 
juries or death, is further apparent from the specific provisions re- 
lating to such agreements contained in Sections 423, 426, 429 and 430. 
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ORDER; 

And now, to wit: September 6, 1916, in accordance with the 
foregoing findings of fact and conclusions of law, it is hereby ordered 
that compensation be and is hereby awarded to the claimant, and 
that the defendant, the Winter Garden Company, pay to the claim- 
ant, Mrs. Catherine McManus, dependent mother, 2(>% of the weekly 
wage of the deceased employe or f 2.85 per week from February 19, 
1916, for a period of time not to exceed 300 weeks, the same to be 
paid weekly, as the wages of the deceased employe were paid. 

And it is further ordered that the defendant pay to the claimant 
tlie further sum of |100 to reimburse her for payments made on 
account of the reasonable expense of the last sickness and burial. 

And it is further ordered that the defendant pay the costs of these 
proceedings, including the witness bill before the Board, when the 
same shall have been taxed before the Referee to whom the claim 
petition was referred, also the record costs and witness bill at the 
Referee's hearing when they shall have been taxed. 



Otley v. E. H. Keef er & Sons. 

(2 Dept Reports 2167). 

Injury by an accident^Accident— Injury caused ly work done an a particular da/y, 
Preoite moment when the injury developed left uncertain. 

An employe sustained a bruise on one of his fingers while using a crow-ibar to dig 
holes for fence posts. He could not tell the specific moment when the bruise occurred, 
but swelling and pain in the hand began in the early afternoon of the same day 
and while he was yet at work. An abscess developed and he became incapacitated. 
Held, that he had sustained an injury by accident in the course of his employment 

Per Commissioner Scott: ''Xt is impractical to hold that only such injuries are 
suffered instantaneously and so testified to are violence to the physical structure of 
the body. All the facts and circumstances of the employment at or near the time 
when the accident is alleged to have happened, must be considered." 

Medical, surgical and hospital services — As to an employe procuring the same and 
recovering the cost from the employer. 
If an employer has notice of an accident sustained by an employe and fails to 
provide reasonable medical, surgical and hospital services, the injured employe 
may, without application to his employer for such services, procure the same, 
and receive from the employer the reasonable cost thereof within the limitations 
prescribed in the Act 
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OPINION BY COMMISSIONER SCOTT— Sept. 27, 1916. 

In this case, the Referee awarded compensation to the claimant 
for total disability from June 12 to August 7, 1916 and medical 
expenses incurred by the claimant. 

It is contended by the defendants that the facts produced in evi- 
dence by the claimant relative to his disability do not show that 
the claimant suffered a personal injury by an accident. That there 
was no such violence to the physical structure of the body or dis- 
ease or infection resulting therefrom as justifies the legal conclu- 
sion that the disability was caused by an accident within the mean- 
ing of the Act. 

This Board recognizes that the Legislature, when it passed the 
Compensation Act of 1915, did not intend to cover the entire field 
of injuries or diseases causing disability to employes. What are 
known as occupational diseases, those that result from some long con- 
tinued work under particular conditions or exposures of the special 
employment; or idiopathic diseases due to some peculiar and char- 
acteristic susceptibility of the individual employe are not under our 
Act compensable injuries. Their inception, origin and development 
are too obscure and uncertain to fall within the definition of the 
terms "injury" and "personal injury" contained in Section 301 of 
the Act. 

The distinction between this class of injuries suffered in the course 
of employment and not compensable, and the class due to, or re- 
sulting from violence to the physical structure of the body and 
compensable, is clearly stated in Roller v. Drueding Bros., 2 Dept. 
Reports, page 1230. There is no difficulty, about the rule, but only 
in its application to the facts in particular cases. 

The testimony in this case was not as full and satisfactory as it 
might have been. The Referee did not have the benefit of medical 
evidence, although the claimant had the attention of his own phys- 
ician and the sendees of a hospital in the course of a serious abscess 
of his finger alleged to have resulted from an injury in the course 
of his employment. No testimony was offered by the defendant. 

We have carefully read the testimony as it is, and though it is 
rather a close case in some particulars on the facts we are satisfied 
the Referee was right in his conclusion of law; that the claimant 
suffered an injury by accident in the course of his employment. 

The claimant was a carpenter, and on March 1, 1916, was directed 
by his employers, the defendants, to aid in the construction of a 
fence. The ground was frozen and it was necessary for him to use 
an iron crow bar to dig the holes and cut out the bank. Under these 
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conditions the work would be more or less violent in character. It 
is entirely natural that some part of the claimant's hands would 
become bruised and possibly infected. The claimant had worked 
during the forenoon at the digging and after the noon hour his hand 
began to swell from what the claimant states was a bruise at the 
joint on the third finger. He could not tell the specific moment 
the bruise occurred. His work was not strictly carpenter work and 
also unusual in that the jarring of the iron bar was practically con- 
tinuous for four or five hours. The evidence shows that whilst he 
was yet working immediately after dinner a particular part of his 
hand began gradually to increase in size and pain and continued to 
swell for three days, when the swelling subsided and the pain dis- 
appeared. 

It is impractical to hold that only such, injuries as are suffered 
instantaneously and so testified to are violence to the physical 
structure of the body. All the facts and circumstances of the 
employment at or near the time when the accident is allege! to 
have happened, must be considered. 

In this case the continued, energetic and somewhat violent work 
for a period of four to five hours and the immediate swelling and 
pain of the hand bring it within the rule of the Board as to the 
sudden character of the injury, since it is apparent there was a 
"sudden, abrupt change in the physical structure or tissues of the 
body attributable to the sufferer's employment in the employer's 
service", and that such change was the result of the violent force 
or vibration of the bar from without. 

Nor do we discover any error in the finding of fact by the Referee 
that the abscess which formed and became so painful and serious 
as to require an operation May 29, 1916, naturally resulted from 
the bruise to the hand March 1. The abscess formed at the ex- 
act place, the joint on the third finger of the left hand, where the 
swelling and pain developed March 1, and though there was^no 
pain after two weeks until about May 29, when the hard lump 
at the finger joint became so painful that it required an operation, 
yet it will be observed that the claimant was working at his trade 
as a carpenter all this time and the injury which nature might 
otherwise have taken care of was constantly subject to irritation 
and pressure from without, and that it should have finally devel- 
oped into the abscess described in the testimony is not at all im- 
probable. 
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There is no other matter alleged as ground for reversal op modi- 
fication of the award of the Referee in the appeal filed in the case. 
In the written brief for the defendant, the Board is requested to 
pass upon the question of the employe's right to demand reimburse- 
ment for medical expenses incurred by him without the knowledge 
of the employers. 

Under Section 311 it is provided: 

"Unless the employer shall have actual knowledge of 
the occurrence of the injury or unless the employe or 
someone in his behalf or some of the dependents or 
some one in their behalf shall give notice thereof to the 
employer within fourteen days after the accident, no 
compensation shall be due until such notice be given or 
knowledge obtained." 

In this case it is not clear that the employers did not have knowl- 
edge of the injury or bruise suffered March 1, 1916, but if not, 
they had such knowledge on May 29, since the claimant in his 
testimony says that on that date "he called up the employers' office 
and told him he had the abscess cut out." Clearly after such notice 
it was the duty of the employers to at least examine into the con- 
ditions of the disability reported. 

Section 306- (e) provides that during the first fourteen days after 
disability begins, the employer shall furnish reasonable surgical, 
medical and hospital, services, not to exceed, however, |25 except 
in major operations. There is no evidence that any such service 
was tendered by the employers, nor that any investigation was 
made bjc^them at the time they were notified by their employe of 
his disability to determine whether there was a necessity for such 
service. 

True, this Section also provides that if the employer shall, upon 
application made to him, refuse to furnish such service, the em- 
ploye may procure the same and shall receive from the employer the 
reasonable cost thereof within the limitations provided in the Act. 
It may be this Board will hold that under certain circumstances 
it shall be the duty of the employe to make application to his em- 
ployer for medical, surgical or hospital service and be refused as 
a condition precedent to his right to incur medical expense him- 
self and be reimbursed therefor by his employer. But in this case, 
the Board is of opinion that the employers had sufficient notice of 
the disability to have followed the mandatory provisions of the Act 
requiring the employer to furnish medical, surgical and hospital 
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services, and that their neglect to do so was at their own risk. 
Our affirmance of the award of the Referee fixes the employers' 
liability in this case. The expense incurred not being unreasonable 
and it not appearing that the claimant at any time refused medical 
aid from the defendants and there being no allegation or proof that 
the hiring of his own physician by the employe in any way preju- 
diced the employers. The Board does not think that any modifica- 
tion in regard to this part of the award is justified and it is approved 
and affirmed. 

ORDER. 

And now September 27, 1916, the defendants, E. H. Keefer & 
Sons, are ordered and directed to pay to the claimant, W. S. Otley, 
maximum compensation of |10 per week for eight (8) weeks, com- 
mencing June 12 and ending August 7, 19U6, and the further sum 
of |18 to reimburse him for medical expenses incurred, and the 
defendants are further ordered to pay the costs before the Referee 
and of this appeal when taxed by the Referee. 



Garberich v. Bailey, et. al., Keceivers of Central Iron & 

Steel Co. 

(2 Dept. Reports 2173). 

Dependency— Duration of compenaation payable to a child when th^ deceased 
employe leaves a widow and child. 

When a deceased employe, killed in the course of his employment, leaves to sur- 
vive him a widow and child, and the child is under the age of 16 when the 300 
week period, during which the widow received compensation, expires, — such child 
shaU be entitled to compensation, to wit: 15% of his father's weekly earnings, after 
said 300 week period and until he arrives at the age of 16 years. 



OPINION BY COMMISSIONER LEECH— Sept. 27, 1916. 

There is no dispute in regard to the facts in this case, and only 
one question of law raised by the appeal, to wit: Did the Referee 
err in awarding compensation to Lyla Bemice Garberich, a minor 
child from October 11, 1921, the date of the expiration of the 300 
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weeks during which compensation was awarded to Tillie Garberich, 
widow of decedent, to May 7, 1924, the date when she will become 
sixteen years of age, and providing for a supplemental agreement 
in case of the birth of a posthumous child? 

This question was considered and passed upon by the Board in 
Irvin V. Wm. M. Frost & Company, 2 Dept. Keports, page 1698, and 
for the reasons therein set forth, the award in this case is sustained. 



Ehodes v. Hershey Improvement Co. 
(2 Dept Reports 2172). 

Medical, surgical and hospital services — Employees right to reimbursement for such 
services procured by himself. Employe neither notified employer of his injury 
nor made any request for such services. 

If an employer has no notice of an accident sustained by an employe, and the 
injured employe makes no request for medical surgical and hospital services from 
the employer, ibut procures them himself, he cannot recover the cost thereof from 
his employer. 



OPINION BY MACKEY— Chairman— Sept. 27, 1916. 

The Keferee in this case has found that the claimant was injured 
on May 1, 1916, while at work for the defendant, breaking stone 
with a sledge, and while thus engaged a small particle of stone 
lodged in one of his eyes which resulted in the total destruction of 
the sight of that organ and subsequently his eye was removed by 
a surgeon. There was sufficient evidence before the Eeferee to sup- 
port his conclusions and therefore, we will not disturb his findings. 

The testimony however shows the claimant did not comply with 
the law in respect to requesting medical services from the employer. 
A foreman of the defendant was undoubtedly made aware of the 
injury to the claimant within the period of fourteen days but by 
mere chance. This information was conveyed to him in a conversa- 
tion and was not intended as a notice to an official of the company. 
The claimant, therefore, is in a position of having selected his own 
physician and must bear the expense thereof. 

The award of the Referee with this modification is accordingly 
sustained. 

The appeal of the defendant dismissed. 
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Graber v. David Lupton's Sons Co. 

(2 Dept Reports 2174). 

Total disaliliiy—Loss of the use of both hand*. 

As a result of an accident an employe lost the thumb and four fingers of the right 
hand, leaving only stumps of the meta-carpal bones, and the four fingers of the 
left hand, which were amputated as follows: the index finger near the second 
joint, leaving a stump of the third phalange, the middle finger midway between the 
second and third joints, the ring finger somewhat closer to the third joint, and the 
little finger at or near the articulation of the third joint with the metal-carpel bone. 
Held, that the employe has lost the use of both hands, and was totally disabled. ^ 



OPINION BY COMMISSIONER SCOTT— Sept. 27, 1916. 

This case came before the Board upon petition to it to determine 
the amount of compensation due the claimant for disability under 
the facts agreed upon by the parties. 

On June 21, 1916, the claimant, while in the course of his em- 
ployment as a helper on a metal press, suffered injuries to both 
hands. 

It is agreed that as a result of the accident the thumb and four 
fingers of the right hand are gone, leaving only stumps of the meta- 
carpal bones, consequently there is a permanent loss of the use of 
this hand, which under the Act is equivalent to. the loss of the 
hand. 

It is also agreed that the injuries to the left hand were of such 
nature that it was necessary to amputate the four fingers of this 
hand, the index finger near the second joint, leaving a stump of 
the tliird plange of this finger, the middle finger midway between 
the second and third joints, the ring finger somewhat closer to the 
third joint and the little finger at or near the articulation of the 
third joint with the meta-carpal bone. The thumb of this hand was 
not injured. 

It is necessary to determine whether these injuries to the left 
hand amount to the permanent loss of the use of this hand. In 
the case of Maseth v. Hubbard & Co., 2 Dept. Reports, page 1081, 
this Board held that the injuries in that case amounted to the 
permanent loss of the use of the hand. The facts of that injury, 
as stated in tlie finding of facts by the Eeferee, 2 Dept. Reports, 
page 909, and adopted by this Board, show that in that case it 
was necessary to amputate the little finger at the second joint, the 
second finger at the knuckle joint, the middle finger at the second 
joint and the index finger at the second joint. 

The injuries in that case and in the instant case are very similar. 
The parts of the four fingers remaining on the hand in the case 
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now considered are even less in extent than in the case cited. There- 
fore, following the decision of the Board in that case, it is deter- 
mined that there is a permanent loss of the use of the left hand in 
the present case. 

The period for which compensation shall run, where there is a 
permanent loss of the use of both hands, has already been decided 
by this Board in the case of Garner v. Qrier Bros., 2 Dept. Reports, 
page 1533, to be that of total disability, as provided in Section 
8a6-(a). 

ORDER. 

And now, to wit: September 27, 1916, the claimant is awarded 
50% of his weekly wages, which are agreed to have been $12.52 or 
16.21 per week, for a period of 500 weeks, payable weekly from 
July 5, 1916, and it is further ordered that the defendant pay to the 
claimant his reasonable medical and surgical expenses not to ex- 
ceed the sum of |25 if not already paid. 



Bock V. Pittsburgh & Lake Erie K. E. Co. 
(2 Dept. Reports 2178)\ ^ 

Agreements subsequent to the accident—Agreements not in accordance with the 

provisions of the Act. 

The Board has no po^er to approve a compensation agreement between employer 
and employe for any sum other than that provided by the strict terms and provi- 
sions of the Workmen's Compensation Act of 1915. 

Partial loss of the use of a member. 

An employe suffered an accident whereby his eyesight was permanently impaired 
to the extent of 33 1-3%. He resumed work at his fonder wages. An agreement 
stipulating that the compensation of the claimant should be fixed at one third 
the amount provided in the Act in case of the total loss of the eye, was suggested. 
Held, that compensation cannot be awarded for fractional loss of vision, but only 
for permanent loss of the eye, or for partial disability in earning power; that, 
there appearing to be no permanent loss of the eye, nor partial disability, the Board 
has no power to approve the suggested agreement. 



OPINION BY MACKEY— CHAIRMAN— Sept. 27, 1916. 

The above named claimant was injured on Friday, June 16, 1916, 
at McKees Rocks, Allegheny County, Pa., while working 
in the car shop of the defendant. The injury was caused by a par- 
ticle of dirt dropping from the floor of the car and lodging in the 
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left eye of the claimant who was engaged in repairing the said car. 
As a result of this foreign body remaining in the eye there devel- 
oped an infected corneal ulcer. 

The claimant's incapacity lasted for twenty days, at the expira- 
tion of which period he was discharged by the physician as being 
able to resume work. This' was July 6, 1916. The parties have 
agreed that the claimant's weekly wage at the time of the accident 
was $18.54, payable semi-monthly. The medical services were fur- 
nished by the defendant, so that the claimant has contracted no 
bills therefor. Although the claimant has resumed work at his 
former wage it is admitted that the amount of vision in the injured 
eye has been reduced approximately one-third. We have, then, a 
case of a man who has lost a certain amount of wages because of an 
injured eye. He has been able to return to work without further 
loss in his earnings, there having been no permanent diminution 
of his earning capacity. The usefulness of his eye, however, has 
been permanently diminished by at least 33 1-3 per cent. The ques- 
tion submitted to the Board for determination is whether or not 
under these facts the percentage of loss in the eye can be compen- 
sated by a corresponding percentage of what the total compensa- 
tion would have been had this been a complete loss of the eye. 

The Pennsylvania Compensation Act of 1915 in respect to an in- 
jury such as this recognizes only two classes. 

First — ^Where there has been a permanent loss of the eye, then 
the Act provides for a payment of 50% of the workman's wages, 
at either a maximum or minimum rate, for a periqd of 125 weeks, 
but second in case of partial disability, the Act provides for a 
payment of 50% of the difference between the earnings of the in- 
jured workman before and after the accident for a period not to 
exceed 300 weeks. 

We do not find in the Act any power to graduate an award be- 
tween these two provisions. If, in this particular case, the lowered 
vision has not reduced the earning power of the claimant, then 
there can be no compensation based upon any other consideration 
than actual loss. 

The defendant has asked the Board to determine whether or 
not it can adopt the oculist's estimate of the percentage of loss of 
vision and compensate the claimant proportionately, that is, if there 
had been a total loss of vision this claimant would have been award- 
ed f 9.27 per week for 125 weeks or a total of |1,158.75. Now, the 
defendant desires to know if it can be authorized to pay one-third 
of this amount to compensate for the loss of one-third of the normal 
vision of the eye. 
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In view of the provisions of the law, the Board has no power to 
make such an order nor even suggett such a disposition of the case. 
If, however, the defendant desires to make such a contribution to 
the claimant there is nothing in the law to prevent it from doing so. 

In Lenny v. C. B. Porter Company, 2 Dept. Reports, page 1008, 
where the question under consideration was loss of fingers, we said, 
"Unless the member, such as a hand, is itself destroyed, or its use 
permanently lost, any injury to it, which while impairing its use 
does not render it useless for work of any sort for which the claim- 
ant is otherwise fit, must be compensated as a total disability under 
Section 306- (a) during such time as it incapacitates the claimant 
from doing any remunerative work, and as a partial disability 
during such time as he is able to work at a reduced earning power." 
This is the law of this case. 

The parties hereto can draw their agreement in conformity with 
the foregoing opinion. 



Tomazezki v. Carnegie Steel Co. 

(2 Dept. Reports 2176). 

Course of employment — Accidents sustained "tn course of employment" to he dis 
tinguished from those ^*arising out of employment." 

If an employe is killed while engaged **in the course of his employment" by light- 
ing stroke, it is immaterial that the accident did not "arise out of the employ- 
ment" and compensation will be awarded the dependents. 

Death hy accident. 
If an employe is killed by lightning stroke while engaged in the course of his 
employment » he has suffered death by accident, and his dependents are entitled to 
compensation. 

Course of employment 
It is enough that an injury is received in the course of employment; it is not 
necessary that it shall arise out of the employment or results from a risk peculiar 
thereto. 



OPINION BY MACKEY— Chairman--Sept. 27, 1916. 

It is admitted that both the deceased workman and the defendant 
had accepted the terms of the Pennsylvania Workmen's Compensa- 
tion Law, that the deceased was employed by the defendant at the 
time of his death and was then engaged in the regular course of 
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the business of his employer. Death was caused by a stroke of 
lightning. This case probably would not have been referred to us 
on these facts for determination of liability -had there not been a 
confusion in the minds of the parties growing out of - the decisions 
in many States as to whether or not under the particular facts of 
each case death by lightning constitutes an accident ^'arising out of 
the employment/^ 

In the Supreme Court of Minnesota, in Peoples Coal & Ice Com- 
pany V. District Court of Ramsey County, 153 N. W. 119, it was 
decided that where a driver for an ice company was required to 
follow a fixed route in substantial disregard of weather conditions, 
though permitted to seek shelter in times of necessity, and while 
a severe rainstorm accompanied by lightning was raging, he left 
his team and went to a tall tree for protection and lightning 
struck the tree and he was killed, that the evidence sustained the 
finding that the death of the decedent was the result of an 
accident "arising out of his employment" within the meaning of 
the Workmen's Compensation Act of that State. On the other hand, 
the Supreme Court of Wisconsin in Hoenig v. Industrial Conmiis- 
sion of Wisconsin, 150 N. W. 996, decided that the finding of the 
Industrial Commission that a workman who was killed by lightning 
while at work was not exposed to a hazard from lightning stroke 
peculiar to the employment and that the injury did not arise out of 
the employment under the Wisconsin Act, should not be disturbed 
on appeal when there is substantial basis in the evidence to war- 
rant the finding. As was said by the California Commission — 
"as a general rule injuries which are suffered from so-called 'Acts of 
God' such as sunstroke, freezing, lightning, wind, etc., are not com- 
pensable under compensation laws inasmuch as such casualties are 
risks which the whole citizenry takes and seldom "arise out of" or 
happens in the course of the employment." 

When the law of a particular State awards compensation only 
to the employe when the injury arises out of the employment, then 
it has become important in case of death or injury by lightning to 
determine as a fact whether or not the workman at that particular 
time only assumed the ordinary hazard of the general community 
or whether the nature of his employment placed him in a position 
where he was unusually imperilled. 

There is no question but that the death or injury by lightning 
constitutes an accident. We are not compelled to consider the 
question as to whether or not a given injury arose out of the nature 
of the employment, because of the fact that our law has not adopted 
these words, but rather confines our inquiry solely to whether or 
not the employe at the time of his injury was in the course of his 
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employment for the master. These facts are admitted of record 
in this case, so that we only have to turn to Section 301 Article III, 
of the Pennsylvania Compensation Act of 1915. The facts admit- 
ted bring this case within the provisions of that section which pro- 
vides that the employer shall pay ^'compensation for personal injury 
tOj or for the death of, such employe by an accident, in the course 
of his employment without regard to negligence according to the 
schedule contained in Sections 306 and 307." 



ORDER. 

And now, to wit: September 19, 1916, in accordance with the 
foregoing agreement as to facts and the conclusions of law based 
thereon, it is hereby ordered that compensation be and is hereby 
awarded to the claimant, and that the defendant, the Carnegie Steel 
Company, pay to the claimant,, M^ry Tomazezki, dependent widow, 
45% of the weekly wage of the deceased which under the agreement 
of the parties hereto was |17.88 or J8.05 per week for a period not 
to exceed 300 weeks from August 7, 1916, the same to be paid 
weekly as the wages of the deceased employe were paid and it is 
further ordered that from the expiration of the said 300 weeks, 
viz: — ^May 9, 1922, until the said Chester Tomazezki shall have 
reached the age of sixteen, November 25, 1929, the defendant shall 
pay to the guardian of the said Chester Tomazezki the sum of 15% 
of the said |17.88 or |2.69 per week, and it is further ordered that 
the defendant pay to the claimant the sum of ?100., for payments 
made on account of the reasonable expense of the last sickness and 
burial. 



Johnson v. Bethlehem Steel Co. 

(2 Dept. Reports 2181). 

Dependency— Deceased employe living with and turning over hi$ eamtngt to hi$ 

father— Reliance upon son^s contribution for father^s means of living judging 

this by the father's financial and social positions. 

The deceased employe lived with his father as a member of his family and turned 
over his pay envelope unopened to his father. The father applied these earning 
to the living expenses of the family and provided his son with clothing. None of 
the father's other children were old enough to work. The father earned good wages 
and owned a house from which he received a monthly rental of $5. Held, 
that the father had failed to establish the fact of dependency. 
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OPINION BY MACKEY— Chairman— Sept. 27, 1916. 

The above case comes before our Board upon petition asking 
that we determine the compensation, if any, under the. agreed facts 
therein set forth. 

When this case was originally assigned to the Chairman, be- 
cause of the meagre facts set forth in the petition it was re- 
ferred to the Eeferee of that district, Paul W. Houck, with 
direction to take testimony and submit a report to the Board on 
the facts upon which the claimant depended to establish his partial 
dependency upon his son's earnings. 

The report of the Referee is as follows: "The testimony in this 
case shows that the claimant, Harry Johnson, father of John John- 
son, deceased, lives at 649 Lee Street, Plymouth, Luzerne County, 
Pa. Prior to the time that the boy was killed he lived at 
Salisbury, a suburb of Bethlehem. The claimant has six children, 
three boys and one girl at home. One girl married and the boy 
that was killed; that the claimant at present is working around 
the mines at Plymouth and while living in Bethlehem worked on 
a crab; that the claimant while working in Bethlehem earned 24 
cents an hour and around the mines at Plymouth he makes |1.81 
a day. The children of the claimant are too young to work. The 
oldest boy will be 16 years of age in August, 1916. The claim- 
ant owns a small house worth about |500., located in Plymouth, 
but has no other investment of any kind. The claimant while liv- 
ing in Bethlehem received |8 per month for his house in Ply-^ 
mouth and claimant was paying |12 for his house in Bethlehem, 
that the son of the claimant, John Johnson, deceased, would have 
been 24 years of age in August, 1916, and while employed by de- 
fendant company his earnings would average |15 per week; that 
the son of claimant was a single man and lived with his father, 
Harry Johnson, claimant That the son of claimant did not pay 
any board but always gave his earnings to his father without open- 
ing his envelope unless he was short of carfare. That the claimant 
applied the earnings of his son to the living expenses of the family 
and bought the clothes for his son, the mother always going with 
him for that purpose; that the claimant, Harry Johnson, is 44 
years of age, in good health, working steadily; that the claimant's 
family are all well with the exception of his wife. She is not so 
wdl.'' 

Upon these ^acts it is contended on behalf of the claimant that 
he, as the father, was a partial dependent of the deceased son. This 
question of partial dependency of a parent came before our Board 
in Kephart v, Pennsylvania Coal & Coke Corp., 2 Dept Reports, 
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page 1286. In that case the Referee had made a definite 
finding of fact that there was a partial dependency existing in 
favor of the parent at the time of the death of the deceased son. 
We upheld the Referee because of his findings of fact. He had heard 
the testimony and had seen the parties so that we were not dis- 
posed to disturb his facts. For, as we said in that opinion "the 
record in this case discloses great care, patience and attention to 
detail on the part of Referee Snyder in giving the parties full op- 
portunity to bring out every fact bearing upon the material issues 
involved." In that case, however, we adopted the well settled propo- 
sition that dependency is a question of fact and not of law. In" 
Kline v. Susquehanna Coal Co., 2 Dept. Reports, page 1288, 
we also were assisted by the findings of fact at the hands of 
the Referee. In that case we said, *Sve are of the opinion that for 
a parent to be deemed a dependent under this Section (Article 
III, Section 307- (7), Workmen's Compensation Act of Penn- 
sylvania, 1915) it is not necessary that he or she relies wholly 
upon the contributions of the deceased child for support." In Hotel 
Bond Co., 89 Conn. 43, the rule is laid down, that the dependent is 
not necessarily one to whom the contributions of the injured or 
deceased workman is necessary to his or her support of life. The 
test is whether the contributions were relied upon by the dependent 
for his or her means of living, judging this by the financial and 
social position in life of the dependent. Partial dependency may 
exist though the contributions be at irregular intervals and varying 
amounts and though the dependent had other means of support. 
1 Bradbury Workmen's Compensation 574. We have no disposition 
to lay down any other rule of law governing this subject than that 
which we have just above quoted, but in all the cases where the 
courts have upheld a finding of a dependency of a parent they have 
been based upon definite findings of fact which have been suflSciently 
clear to satisfy the mind of the court that these principles of law 
were being properly applied because of the facts in each particu- 
lar case. In the case at bar the situation is entirely different. The 
Board only had before it, in the first instance, the statement of the 
claimant, the father, that during the life of his son, he, the claim- 
ant, was dependent upon him in a partial degree for the mainte- 
nance of the claimant's family. It can be readily seen how easy 
it will be for claimants to make that statement, if this is the only 
evidence needed to support the finding of dependency as a fact. 

We are very fearful that if it is once generally understood that 
an award of partial dependency can be made on this mere state- 
ment, the invitation will then be very tempting. Defendants will 
be absolutdy helpless in face of such suggestions of parents where 
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there is no poesibility of contradiction. In this particular case 
it is very doubtful that a 24 year old son living at home would bring 
his pay envelope to his father each week unopened. But, if he 
did so, we cannot find that that in itself would constitute a father 
a dependent. The father is a comparatively young man, 44 years 
of age, in full possession of all his faculties, with normal strength 
and having all the earning power of the ordinary man of that age 
and being remunerated for his labor as the average man generally 
is in his station of life. His family is not unusually large. His 
expenses are no greater than the ordinary wage earner's. It is 
unreasonable to suppose that this man with his earning power and 
with his health would be actually dependent in any way upon his 
son's earnings. At any rate, the father had no reasonable right of 
expectancy in the son's contributions for the future. He was a 
young man. He had reached majority and had a right at any time 
to marry and establish a home of his own. The mere self serving 
statement of a parent in this respect is very unsatisfactory if not 
unreliable testimony upon which to base a finding of fact which will 
support an -award to a parent as having been dependent upon a 
deceased son. 

This ruling will carry with it no hardship in a meritorious case; 
for one that has a foundation in fact can readily be substantiated 
by evidence other than the parent's naked declaration. In other 
words, the parent's stateinent as to dependency is possible of be- 
ing corroborated in a number of ways. 

The circumstances of the family can be always shown, such as 
sickness or the inability of the father to constantly work. His 
wages can be proved, while the expenses of the maintenance of the 
family are capable of computation. It can be readily demonstrated 
why the father's income was not sufficient to support the family 
in the station of life in which it moved. Thus the necessity for 
the son's contribution can be readily ascertained. It is neither fair 
to the defendant nor to this Board that a claimant present a claim 
of this nature with no more satisfactory testimony than his own 
uncorroborated statement. 

In conclusion, assuming that the son did just exactly as the 
father has stated, we regard his contributions rather as a gratuity 
and this fact did not create in the father any right to an award 
as a dependent. The reference to the Referee did not aid the cLum 
ant in any particular. We fail to find any suggestion in the Ref 
eree's report that would indicate a case of real dependency. The 
Referee found the claimant well and with the usual earning capacity 
of a man in his station of life. The average workman is support- 
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ing larger families upon the same or less earnings than is this 
claimant. 

Under the foregoing conclusions of law, compensation in this 
case is denied for the present, with leave to the claimant to present 
this case with the facts admitted to the Compensation Referee of 
this district for the purpose of taking testimony on any facts in 
the case that have been omitted by the Referee. 



Miller v. Thropp. 

(2 Dept. Reports 2236). 

Dependency—Widozo living apart from her husband at time of his death— Actual 
dependencu—Vnenforced order for support. 

At the time of the death of the deceased employe, his wife was living apart from 
him, but had obtained an order from a Court of competent jurisdiction requiring 
the husband to pay her a certain sum for her maintenance and support. At the 
time of his death he was in arrears in meeting the payments under this order. 
The wife was earning three or four dollars per week for the support x)f herself and 
two small children and had not insisted upon her rights under said order as to his 
delinquency. Held, that in this particular case the wife was actually dependent 
upon hfer husband for her support at the time of his death and the award of the 
Referee was affirmed. 

Referee's findings of fact— Appeals . 

The Board will affirm all findings of fact by a Referee unless exceptions are filed 
. thereto. 

Dependencit— Widow living apart from her hushand^Question of fact. 

A state of dependency is to be determined by the facts and circumstances of each 
particular case. 



OPINION BY MACKEY— Chairman— Oct. 11, 1916. 

Two claim petitions were filed in the above case, one by Annie 
S. Miller, the widow of the deceased, in behalf of herself and her 
children, and another by the mother of the deceased, ignoring the 
marital relations existing between husband and wife and alleging 
a dependency in herself. The Referee has found that there was no 
right in the mother as a dependent. From this ruling there has 
been no exceptions filed, therefore, the Referee is afSrmed in this 
particular. 

The claim of the widow presents, however, a question of vast im- 
portance and of deep interest. The Referee has found that the de- 
ceased was engaged in the course of his employment for the de- 
fendant at the time of the accident, and that death was the direct 
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result of an injury suffered while thus employed. From these find- 
ings there are no exceptions and the Referee is again accordingly 
affirmed. 

The real question, however, revolves itself around the determina- 
tion of the issue as to whether the widow is entitled to an award 
because of her separation from the habitation of her husband. At 
the time of his death, the deceased was boarding with his mother, 
having been found guilty of desertion from and non-support of his 
wife and children in a court of competent jurisdiction. The said 
court had made an order for the maintenance of the claimant. As 
a matter of fact the deceased was in arrears of this order at the 
time of his death and this has been argued against the dependency 
of the wife in addition to the fact that she had failed to exercise 
her legal right as to this delinquency. In Boone v. Pennsylvania 
Railroad, 2 Dept. Reports, page 1072, we lay down the rule that a wid- 
ow's dependency under the Act of 1915 is one of fact and not of 
law, therefore, in the determination of this question the evidence 
showing that the husband had been adjudged guilty of desertion 
and non-support in a court of competent jurisdiction would not be 
conclusive on the question of the dependency of the wife, and on 
the other hand, the fact that she had failed to prosecute her rights 
under such an order would not determine the fact that she was not 
a dependent. The assertion and proof of these facts are only items 
of evidence in the case to be carefully considered and given their 
proper weight in the determination of the real issues involved. 

In the case of Boone v. Pennsylvania Railroad Company (8v/pra\), 
we found that the widow had, previous to the death of her husband, 
actually renounced her dependency and repudiated the offers of as- 
sistance made by her husband and had returned at least one of its con- 
tributions. In addition to this, she had removed from the State of the 
husband's habitation and had become self supporting and further 
had made no effort ih any way to avail herself of any of her rights 
as to the assertion of dependency in the courts of our State. It is 
perfectly apparent, then, that our decision in the Boone case cannot 
control the one at bar. 

The claimant was the lawful wife of the deceased, they having 
been married on July 15, 1907. Two children were born, one in 
May, 1909, and the other in May, 1913. These children, because of 
their tender years, are a constant source of expense to the mother 
and were so at the time of the death of their father. After the 
mother had established the fact that she was the wife of the de- 
ceased and mother of his two children in a court of competent juris- 
diction and the deceased had been adjudged guilty of desertion and 
non-support it was impossible for her to have simply rested in that 



Digitized by i^jOOQlC 



212 

position and not have done anything to provide sustenance for her- 
self and children. She was working at the time of the death and 
receiving for her labors sums ranging from |3 to |4 per week. 

It is no violent assumption on our part to adopt the claimant's 
assertion that with two small children dependent upon her for sup- 
port that such an income would not establish her independence 
and thus defeat her claim of dependency upon her husband through 
the obligations incident to marriage relationship. It is true that 
Section 307- (9), provides "no compensation shall be pay- 
able under this section to a widow unless she was living with her 
deceased husband at the time of his death or was then actually de- 
pendent upon him for supi)ort", still we hold that a woman is ac- 
tually dependent upon her husband's support when he has been 
found guilty of desertion and of failure to support her and their 
children, and when the wife further has availed herself of her legal 
rights by presenting this evidence to a Court of Quarter Sessions 
which has made an order for support in favor of herself and her 
children and when notwithstanding these facts, the husband still 
fails to make any contribution to her and she out of dire necessity 
earns this very meagre sum obviously insufficient to supi>ort her- 
self and her children. Such a condition is not a theoretical but an 
actual dependency. 

Thus a state of dependency is to be determined by the facts and 
circumstances of each particular case. In Mees v. Ballentine & 
Son, Inc., 37 N. J. L. J. Ill, the court uses the following language: 
"In the case at bar we have a wife who had not abandoned her 
claim upon her husband for herself and their child, but pursued 
her claim upon him with diligence and affirmed her dependency by 
procuring an adjudication of a court of competent jurisdiction, 
holding that she was living apart from her husband for justifiable 
cause, determining her dependency and fixing the amount payable 
to her. That payments were not made under the terms of the de- 
cree at the time of the husband's death does not operate to nullify 
it nor should that fact be taken to adversely affect the rights of the 
widow under our statute. There is no theoretical dependency here. 
The widow and child were actual dependents although the widow 
was temporarily supporting both. Her efforts to enforce her rights 
show that she looked to the husband for her subsistence and indi- 
cates a strong probability that his obligation would have been ulti- 
mately discharged, either voluntarily or involuntarily but for his 
. death. It seems to me that any other view would result in unjustly 
depriving of compensation for their support and maintenance those 
who are entitled to receive it, and I, therefore, find as a fact that 
the widow and the infant child were dependents of the deceased 
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and that the petitioner is entitled to recover." . Negligence and 
Compensation Cases, Vol. 9, page 587. 

Under the facts of this particular case, we therefore, find that the 
claimant was a dependent of the deceased at the time of his death 
and the Beferee is accordingly affirmed and the appeal dismissed. 



Inzana v. Cowanshannock Coal & Coke Co. 
(2 Dept. Reports 2233). 

Dependency— Father— Actual hut partial dependency. 

If a father is actually partially dependent upon his deceased son's earnings at the 
time of his death he is entitled to compensation. 



OPINION BY MACKEY— Chairman— Oct. 11, 1916. 

The Beferee in this case is affirmed on all the points raised by the 
defendant's appeal. The referee found as a fact that the father 
was partially dependent upon the deceased son's earnings at the 
time of the son's death. He very carefully and ably complied with 
the rule of this Board in the determination of this question, as set 
out in the case of Johnson v. Bethlehem Steel Company, hereafter 
to be reported in Department Eeports. 

We find no error either in the computation of the Beferee as to 
the wages of the deceased or in fixing the date upon which compen- 
sation shall begin. 

The award of the Beferee is therefore affirmed and the appeal 
dismissed. 



Komperda v. Mesta Machine Co. 

(2 Dept. Beports 2232). 

Evidence— Findings of fact by Referee. 

When a Referee finds that the deceased did not suffer an accident in the course 
of his employment and the testimony sustains such finding, the disallowance of com- 
pensation will be affirmed. 
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OPINION BY COMMISSIONER LEECH— Oct. 11, 1916. 

This is an appeal from the decision of the Referee refusing com- 
pensation to the claimant for the death of her husband and raises 
one question of fact only, viz: Did the deceased mefet with an acci- 
dent in the course of his employment which caused his death? 

It is unfortunate, to say the least, that in the petition for a re- 
hearing certain charges of gross misconduct on the part of the de- 
fendant company ' were made by claimant when the slightest in- 
vestigation would have revealed their falsity. 

The Referee, after a most careful and indulgent hearing and 
investigation in which the interests of the claimant were fully 
protected, found as a fact that no accident happened to the de- 
ceased in the course of his employment which, in any maner, con- 
tributed to his death, which was brought about by natural causes. 

We have carefully gone over all the testimony in this case and 
considered every argument advanced by counsel for the claimant, 
and fail to see how the Referee could have arrived at any other con- 
clusion. 

The disallowance of compensation in this case was entirely proper 
and is affirmed, and the appeal dismissed. 



Fonte V. Pittsburgli, Chicago, Cincinnati & St. Louis R. K. 

Co. 

(2 Dept. Reports 2231). 

Course of emplo^/ment— Employe injured upon the employer*a premiaes after working 
hours. — Presence thereon not required or permitted hy the nature of his em- 
ployment. 

The contract of hiring required the employer to transport the claimant to and 
from work. Instead of waiting for the train provided by the employer, the claimant 
at the conclusion of the day's work, boarded a moving freight train which he 
thought would bring him to his home earlier than the regular and usual train. 
He fell from the freight train and lost his right hand. Held, that he was a tres- 
passer when injured and the Referee's disallowance of compensation was affirmed. 



OPINION BY COMMISSIONER LEECH— Oct. 11, 1916. 
This case comes before the Board on an appeal from the refusal 
of the Referee to allow compensation to the claimant for the loss of 
his hand for the reason that the accident which caused the disability 
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did not occur in the course of his employment, nor while he was en- 
gaged in furthering the interests or affairs of his employer. The 
evidence is convincing that the employer under the contract of 
hiring was obliged to convey the claimant to and from his work 
and that all necessary arrangements were made by the employer 
to carry out this part of the contract, and, that the claimant wil- 
fully and in disobedience to the orders of his superior, and the dic- 
tates of common sense, boarded a moving freight train, which he 
mistakenly imagined would convey him home earlier than the regu- 
lar passenger train on which arrangements were made for him to 
return from his work. He would have been required to wait about 
thirty minutes to catch this train. The freight on which he was 
riding was in fact not going to his home and had he remained on 
it would have taken him away from instead of to his home. He 
fell from the freight train and lost his right hand. 

Clearly, he was a trespasser on this freight train and was not in 
the course of his employment when injured and is therefore not 
entitled to compensation for any disability arising out of the acci- 
dent 

The Keferee's findings of fact, conclusions of law and disallow- 
ance are fully warranted and are affirmed. The appeal is dis- 
missed. 



Csermak v. H. C. Frick Coke Co. 

(2 Dept. Reports 2239). 

Medical, surgical and hospital services — Refusal to submit to operation. 

The son of the claimant was so badly injured that surgeons of the defendant 
advised the amputation of his leg. His mother refused to allow this to be done 
until several days had passed and he had been removed to another hospital. The 
operation was then performed and the boy died from septicaemia. It was contended 
by the defendants, that the dependents, under the provision of Article III, Section 
306-(e), had lost all right to compensation because of the refusal to allow 
the operation when advised to have it performed by the defendant's surgeons. It 
did not appear in the testimony that any of the surgeons testified that the suggested 
operation would have saved the boy's life. Held, (1) that the burden of proof, 
requiring the defendant to establish the fact that the employe's incapacity had 
been caused or increased by the refusal to aUow the operation, had not been met; 
(2) that no obligation rested upon the injured to submit to an operation which 
would endanger his life; (3) that the Act contains no provision that the failure of 
the injured to accept reasonable medical attention shaU limit the rights of de- 
pendents to compensation. The Referee was reversed and compensation awarded. 
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OPINION BY MACKEY— Chairman— Oct. 11, 1916. 

In this case it is undisputed that the deceased, John Csermak, 
the employe, and the defendant, upon the date of the accident, 
March 9, 1916, were both under the terms of the compensation law 
and that the said John Csermak was injured while engaged in the 
regular course of the defendant's business and that Annie Csermak 
was his mother and that Johij Csermak, the other claimant, his 
step-father. They were dependents of the deceased at the time of 
his injury. His wages were fifteen dollars per week. The Keferee, 
however, refused any allowance to the claimants because of his in- 
terpretation of Article III, Section 306- (e), of the Act which pro- 
vides "if an employe shall refuse reasonable surgical, medical and 
hospital services, medicines and supplies tendered to him by his 
employer he shall forfeit all his rights to compensation for any in- 
jury or in any increase in his incapacity shown to have resulted 
from such refusal." 

The Referee arrived at the conclusion that there ought to be no 
award in this case, for the reason that he believed that the depen- 
dent parents had forfeited all right for compensation under this 
section because of the persistent refusal of the mother to consent 
to an operation upon her son immediately after the accident and 
for a number of days thereafter. There is no doubt but that the 
deceased was most seriously injured and profoundly shocked as 
a consequence of the accident. His leg was so badly crushed that 
a large number of surgeons, called by the defendant advised an 
amputation. There is no doubt but that the defendant was actuated 
by the very highest motives and earnestly endeavored to convince 
the deceased, as well as his mother, that such an operation ought ta 
be performed. The mother for a few days, during the most critical 
and decisive period in the progress of the deceased's ailments, con- 
tinued to refuse to give her consent. She finally consented. Prepa- 
ration was at once made for the operation and then she withdrew 
her consent. Subsequent to this she removed her son from the hos- 
pital to another one. He was then operated upon. Death followed 
as the result of septicaemia. 

It must be borne in mind, however, that there was never any 
assurance given by physicians to the mother that an operation, 
such as they suggested, would save her son's life, and there is no 
evidence upon which our Board could base a conclusion that an 
operation at the time when it was first suggested would have saved 
the deceased's life. His leg was badly crushed and mangled. Evi- 
dences of gangrene had set in very soon after the accident. The 
peculiar fact is that had an operation been performed, thereby 
saving the life, the defendant would have been compelled to pay 
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a much larger sum to the injured man than to the dependents be- 
cause of his death, if they have any right of compensation at all. 
This, however, cannot be a determining factor in this case. Un- 
doubtedly the fact that neither the deceased nor a dependent in 
whom he placed entire confidence and to whom he referred the de- 
cision as to an operation, had given consent, cannot, in itself, de- 
feat a claim for compensation under Section 306- (e). We have 
expressly ruled on this question. See Pollard v. Pozar, 2 De^t. 
Reports 1266 ; Neary v, Philadelphia & Reading Coal & ^Iron 
Company, 2 Department Reports 1638; and Sims v. Homer City 
Coal & Coke Company, Claim Petition No. 664, petition filed Octo- 
ber 5, 1916. (To be reported in Department Reports). In order that 
such refusal shall militate against the claimant's right to compen- 
sation, be he either the injured or a dependent, the defendant must 
meet the burden of proof, establishing the fact that the employe's 
incapacity had been caused or increased by such refusal. Has 
the defendant met this burden of proof in this case? 

A careful study of the testimony reveals the fact that not one of 
the many eminent physicians and surgeons, produced by the de- 
fendant were willing to testify that an operation would have saved 
the deceased's life. The most that they can say is that it was his 
only chance, and they all leave the question of the result of such 
an operation absolutely without even an opinion. 

The Board, therefore, is of the opinion that the fact that the 
mother and deceased, either or both, refused, under the circum- 
stances of this case, to allow an operation to be performed does not 
defeat the right of the dependents to an award of compensation for 
the following reasons : 

First. There is no conclusive nor even persuasive evidence which 
meets the burden of proof thrown upon the defendant. Pollard t?. 
Pozar, Neary v. Philadelphia & Reading Coal & Iron Co., Sims v. 
Homer City Coal & Coke Company (supra). 

Second. There is no obligation on the part of the injured to 
submit himself to an operation, the result of which is so problemat- 
ical that his life is at stake. 

Third. As we have just said in Sims v. Homer City Coal & 
Coke Company, we can only interpret the Act as we find it. If 
we should undertake to read into it that which has not been written 
we enter the fields of legislation which is not our privilege. We fail 
to find any provision in the Act limiting the rights of dependents 
to compensation because of a failure of the injured to accept rea- 
sonable medical attention, although it might be apparent that his dis- 
ability had been greatly increased thereby. 
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In conclusion, it is absolutely certain that the mere refusal to 
accept proper treatment cannot work a complete denial of com- 
pensation under Section 306- (e), unless there is an increase 
in incapacity or injury resulting from such refusal. When 
it comes to establishing such increased incapacity or injury the 
defendant must meet this obligation with convincing, substantive 
and reliable testimony. We are asking of defendant in such in- 
stMces no higher grade of proof, than we have many times de- 
manded of claimants in establishing their right to compensation. 
"^Ikider this phase of this case the defense must fail and the 
claimants are to be awarded compensation; for the defendant has 
not and probably could not in any possible way meet the burden of 
proof required to establish its defense under this section. 

The refusal of the Referee to award compensation is, therefore, 
reversed and the Board makes the following: 

ORDER. 

And now, to wit, October 5, 1916, in accordance with the fore- 
going facts, admitted of record, and the conclusions of law herein- 
before set out, it is hereby ordered that compensation be and is 
hereby awarded to the claimants and that the defendant, the H. C. 
Frick Coke Company, pay to the claimants, John and Annie Cser- 
mak, dependent parents, 20% of |15, or |3 per week for 300 weeks 
from March 9th, 1916. 

It is further ordered that the defendant pay to the claimants the 
sum of flOO on account of the expenses of the last isickness and 
burial, together with the costs of these proceedings. 



Keef er v. Pennsylvania K. R. Co. 

(2 Dept. Reports 2234). 

Coats— 'Dupotition of—Co$i8 erroneously placed on successful defendant. 

A claim for compensation was disaUowed, but the Referee placed the costs up<m 
the defendant. No particular reason appeared of record why the usual rule re- 
quiring the unsuccessful party to pay the costs should not prevail. Held, that the 
Eeferee should be reversed, so far as the disposition of the costs was concerned, 
and that the defendant should be relieved from the payment of the same. 

Per Chairman Mackey: "The rule of our Board as to costs is that they shaU be 
placed usually upon the unsuccessful party unless the special circumstances of the 
case make it proper to otherwise dispose of them. In such a case they may be 
put upon either party or they may be divided into such proportions as either the 
Referee or the Board may deem proper." 
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OPINION BY MACKEY— Chairman— Oct. 11^ 1916. 

The claimant alleged that he was injured while in the course of 
his employment for the defendant on February 4, 1916. After 
a full and careful hearing the Keferee found inter alia as follows: 
"That the claimant sustained no injury from the fall from a freight 
car on February 4, 1916. That any debility in the region of his 
back existing since that time is the result of disease or natural 
causes and not from any accident occurring at that time." The 
Referee was sustained in this determination by the testimony by a 
competent physician who had been selected by the Board for the 
purpose of examining the claimant. This impartial expert testi- 
fied that it was his belief both from the history of the case and 
the examination of the claimant, that the injury was not the result 
of a fall from the car but was la grippe and believed the claimant 
was able to work at the time of the examination. 

From this finding of fact there has been no exceptions filed and 
therefore it is adopted by the Board and the question of the dis- 
position of the costs must be considered in relation to all the facts 
thus determined by the Referee and unassailed by any exception 
on the part of the claimant The fact, then, is that the defendant 
was called upon to meet a compensation claim unfounded in fact 
and based upon alleged injuries for which it would be responsible 
if such injuries really had been suffered in the course of the de- 
fendant's business. The Referee necessarily held the defendant 
company blameless and declined to make any award against it. In 
this the learned Referee was perfectly justified and is thoroughly 
sustained in his position by the evidence. Why then should the 
cost be imposed upon the defendant? The defendant being with- 
out legal liability why should not the rule prevail as in the ordinary 
case where a claimant before our Board or a claimant in another 
jurisdiction fails to establish his contention and suffers thereby 
the payment of the costs incident to his own illadvised or unsuc- 
cessful suit? The rule of our Board as to costs is that they shall 
be placed usually upon the unsuccessful party unless the special 
circumstances of the case make it proper to otherwise dispose of 
thei^. In such a case they may be put upon either party or they 
may be divided in such proportion as either the Referee or the 
Board may deem proper. 

The record in this case fails to disclose any special reason why 
there should be any unusual disposition of the costs. Therefore, 
to this extent the Referee is reversed and the defendant is relieved 
of the payment of the same. 
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Sims V. Homer City Coal & Coke Co. 

(2 Dept Keports 2243). 

Medical, surgical and hospital services — Refusal to accept— Burden of proof that 
refusal increased disability. 

An injured employe was admitted to a hospital on February 2, 1916, suffering 
from a fracture of the left femur and tibia. The hospital staff after some weeks 
advised an operation, there being difficulty in effecting a proper union between the 
broken parts. The patient refused to submit to the operation. At his request he 
was, on March 10, 1916, removed to another hospital where the surgeons on March 
25, 1916, after building up the patient's condition, operated upon him, said opera- 
tion consisting of bone transplanting. Gangrene developed and the patient died 
on April 22, 1916. The defendant contended that compensation should be 
denied because of the deceased's refusal to submit to the proposed operation at the 
first hospital, and because the removal to the second hospital so increased his 
disability that the injury therefrom caused his death. Held, that the defendant 
had not met the burden of proof to establish these allegations and the petition 
was referred back to the Referee for an award. 

Burden of Proof. 

When an employe has shown an injury and incapacity resulting therefrom, the 
burden is upon the employer to prove that this increase could have been prevented 
or diminished in extent or duration, if the employe had not refused reasonable 
medical services tendered by the employer. To meet this burden, the employer 
must show inter aUa that the employe's incapacity had been caused or increased by 
his refusal. 

Medical, surgical and hospital services — Refusal to submit to operation^— Burden of 

proof. 

It is doubtful whether a claim for compensation on the part of dependents of a 
deceased employe can be defeated by reason of the deceased's refusal to accept reason- 
able medical, surgical or hospital services tendered by the employer. 



OPINION BY MACKEY— Chairman— Oct. 11, 1916. 

The claim petition alleges that John Sims, husband of the claim- 
ant, was injured while in the course of his employment for the 
Homer City Coal & Coke Company on February 2, 1916. It is admitted 
that his earnings were more than f 20 per week, that the claimant is 
the dependent widow and that both the deceased and the defendant 
were subject to the terms of compensation law at the time of the 
injury and subsequent death.. Both the claimant and defendant 
have agreed to submit to the Board the question of the claimant's 
right to compensation because of certain happenings at the Indiana 
Hospital. 
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The deceased was admitted to this hospital on February 2, 1916, 
about 2.30 P. M., and remained there until March 9, 1916. At the 
time of his admission he was found to be suffering with a fracture 
of the left femur. Some time subsequently an examination dis- 
closed that he had also suffered a fractured tibia of the same leg. 
The deceased was treated in the hospital until the latter part of 
the month of February when the hospital staff advised an opera- 
tion which was to consist of bone plating, there being considerable 
difficulty to effect a proper union between the broken parts of the 
bone. The deceased refused to allow this operation to be performed 
at this hospital. 

On the 10th of March, he was taken to the Conemaugh Valley 
Memorial Hospital. The surgeon in charge at that time discovered 
there was a "soft union" of the broken bone and that the broken 
femur had not united. The patient's condition was such that the 
surgeon did not believe it advisable to perform any operation at 
that time. He expressed the opinion that the deceased's general 
debilitated condition was due to the accident itself and to his long 
confinement The physicians at this hospital then addressed them- 
selves to the task of building up the patient's condition so that 
it would be comparatively safe to perform the operation. 

Accordingly on March 25, he was considered in proper physi- 
cal condition to undergo the strain of an operation and consented 
to the same. The operation consisted of bone transplanting. Part 
of the tibia of one leg was taken out and inserted into the femur 
of the other. 

The record raises no question as to the competency of the sur- 
geons who performed the operation at the second hospital nor was 
the advisability of this treatment attacked in any way. The pa- 
tient died on April 22. About three weeks after the. operation 
gangrene developed. His right leg was then amputated. There 
are no suggestions in the evidence impuning in the slightest de- 
gree the propriety of this operation nor the correctness of the diag- 
nosis nor the skllfulness of the operation nor the soundness of the 
subsequent treatment. 

The question for us to determine is whether or not .the deceased 
died as a direct result of the original injury or because of his re- 
fusal to be operated upon at the first hospital. It has been urged 
that the refusal of the deceased to submit to an operation at the 
Indiana Hospital and his removal therefrom to another hospital 
80 increased his disability that the injury therefrom caused his 
death, and, therefore, there should be no award in this case. It is 
very doubtful that a claim of a dependent could be thus defeated 
even if the facts were as contended for by the defendant and as 
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though the burden of proof iAcident to their determination had 
been clearly met by the defendant. It will be noticed that the lan- 
guage of the statute is "if the employe shall refuse reasonable sur- 
gical, medical and hospital services, medicines and supplies, ten- 
dered to him by his employer, he shall forfeit all right to compen 
sation for any injury, or any increase in his incapacity shown to 
have resulted from such refusal." Section 306- (e). 

We have interpreted this section in Pollard v. Pozar, 2 Dept. 
Reports, page 1266, and Neary v. Philadelphia & Reading Coal 
& Iron Co., 2 Dept. Reports, page 1638. In the former case 
we said "where an employe has shown an injury and incapacity re- 
sulting therefrom the burden is upon the employer to prove that this 
increase could have been prevented or diminished in extent or dur- 
ation, if the employe ha,d not refused reasonable, medical services 
tendered by the employer. To meet this burden, the employer must 
show inter alia that the employe's incapacity had been caused or in- 
creased by his refusal." 

In the case under discussion, it was suggested to the deceased that 
the broken bone ought to be united by a plate because it was evident 
that it was not rapidly nor properly uniting. The evidence has not 
disclosed the fact that there was any intimation to the patient that 
the failure to adopt this suggestion of the surgeon would result in 
anything except his discomfiture in the future. It was never told 
him that death might follow his refusal. As a matter of fact, ob- 
viously no such result was in the minds of the surgeons. For some 
reason personal to himself, the deceased was not particularly happy 
at the Indiana Hospital, and preferred to be taken elsewhere. The 
removal no doubt, for the time being, reduced his power of resist- 
ance and temporarily affected his physical condition, but there is 
an utter lack of proof that death, following the operation in the 
second hospital, was caused in any manner by either the deceased's 
refusal to be operated on at th6 Indiana Hospital or because of 
his removal therefrom. There was no evidence to show but that the 
same result would have followed an operation earlier at the first 
hospital. More than that there seems to be no legislation against a 
dependant even if the deceased were at fault, as we have previously 
indicated in this opinion. 

We are only interpreters of this Act and cannot become legislators 
by writing into it more than we find therein. The claimant is there- 
fore entitled to compensation from the date of the death of the de- 
ceased, namely, April 22, 1916. 

The petition is therefore referred back to the Referee either to base 
an award upon this interpretation of the law or to effect an agree- 
ment concerning the same in the terms of the Act executed by both 
parties to this suit Digitized by i^OOglC 
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Caccavale v. Eeliance Steel Castings Co. 

(2 Dept Eeports 2230). 
Death — Connection with accident. 
An employe received a cut on one of his fingers while engaged in the course of 
his employment, and sometime later died. The Referee found that his death was 
due to natural causes operating independently of the injury or any disease or any in- 
fection resulting therefrom. Held, that there was ample evidence to support the 
Beferee's finding and the disallowance of compensation was affirmed. 



OPINION BY COMMISSIONER SOOTT— Oct 11, 1916. 

Compensation was disallowed in this case. The ground of error 
urged by the claimant upon the attention of this Board is the find- 
ing as a fact by the Referee that the death of the claimant's husband 
was not caused directly by the injury nor by any infection or dis- 
ease naturally resulting from the cut on the finger, but that death 
was produced by natural causes operating independently of the in- 
jury or any disease or infection resulting therefrom. 

The record shows that the claimant and the defendant had the 
advantage of a full and patient hearing before the Referee, and that 
the cause of death was the only controlling and disputed question 
of fact in the case. It is plain, Erasmo Caccavale, the deceased em- 
ploye, did suffer a cut on the ring finger of his right hand while 
working for the defendant company. Whether this cut resulted 
fatally was a medical question and this kind of testimony 
was presented with other items of evidence for the purpose of dis- 
covering whether the cut received was the effective cause of death. 

We have read all the testimony in the record. The medical testi- 
mony produced by the claimant was uncertain and somewhat con- 
tradictory and failed to convincingly show any casual relation be- 
tween the cut on the finger and the gangrene which developed near 
the elbow of the right arm a week or more after the injury was 
Buffered. 

The physicians called by the defendant testified to a constitutional 
diabetic condition of the patient. There was no evidence that the 
employe had been seriously ill shortly before the time of the injury, 
but it did appear that he was an old man, not able to endure ex- 
posure and constant and hard labor. The medical testimony offered 
by the defendant was positive and direct to the effect that the gan- 
grene and resulting pneumonia, with heart complication which im- 
mediately preceded the death, had no traceable relation to the cut 
on the finger, but were in themselves, the reasonable and proximate 
cause of death. 
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The Keferee found in favor of this contention and he was in po- 
sition to best consider and judge the quality, character and weight 
of the testimony offered. We find nothing in the record to justify a 
reversal of Referee's findings of fact as to the actual cause of death. 
His disallowance of any award on the claimant's petition is affirmed 
and the appeal dismissed. 



Screen v. Bethlehem Steel Co. 
(2 Dept. Reports 2297). 

Dependency — Question of fact 
Dependency is a question of fact and must be established by competent evidence 
•r by the admission of the parties. In the absence of such evidence or admissicHiB, 
compensation will be refused. 

OPINION BY MACKEY— Chairman— Oct. 14, 1916. 

The foregoing petition was filed by a brother of the deceased for 
determination by the Board as to whether or not there is any lia- 
bility on the part of the defendant for compensation to any of the 
relatives of the deceased as set forth in the said petition. 

The degree of relationship as set forth in the petition are mother, 
step-father, brothers and step-brothers. As dependency is a question 
of fact, it must be established by competent evidence or admission 
of the parties and we find no evidence nor admission establishing the 
dependency of any one upon the deceased, therefore, find there are 
no dependents entitled to compensation. This is without prejudice 
to anyone herein named to file a petition and prove dependency. 



Conrad v. Philadelphia & Eeading Ey. Co.'*' 
(2 Dept. Reports 2289). 

Inter-state commerce — Burden of Prooof. 

A defendant sought to avoid responsibility under the Workmen's Compensation 
Act on the ground that the daimant at the time of his injury was engaged in 
interstate commerce. He failed to establish that fact by positive evidence, and the 
award of the Referee was sustained. 

Per Chairman Mackey: "Where the defendant is a railroad company and seeks 
to avoid responsibility under compensation law by entering a defense that the 
claimant at the time of his injury was engaged in inter-state commerce and that 
State legislation has no jurisdic-ti n, then these suggestions become matters of de- 
fense and must be substantiated by positive testimony. The defendant under such 
circumstances must meet the snr.ie burden of proof as is demanded of a claimant 
in the presentation of his claim." 

•See page 308. Cases Appealed to Courts. Digitized by VjOOQIC 
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OPINION BY MACKEY— Chairman— Oct. 14, 1916. 

We find nothing in the evidence which would have justified the 
Eeferee in finding that the claimant in this case was engaged in inter- 
state commerce under date of August 19. We placed all cases 
where it was apparent that the claimants were engaged in inter- 
state commerce at the time of the injury on a postponed calendar 
and reviewed at length the decisions of the Supreme Court of the 
United States fixing the status of railroad employes in the per- 
formance of their various duties for their employers. 

Where the defendant is a railroad company and seeks to avoid 
responsibility under compensation law by entering a defense that 
the claimant at the time of his injury was engaged in inter-state 
commerce and that State legislation has no jurisdiction then these 
suggestions become matters of defense and must be substantiated by 
positive testimony. The defendant under such circumstances must 
meet the same burden of proof as is demanded of a claimant in the 
presentation of his claim. 

In this case, it is admitted that the injury was sustained by the 
deceased while engaged in the course of his employment for the 
defendant within the State of Pennsylvania. It is also perfectly 
evident that there would be no question about the claimant's right 
to compensation were it not for the suggestion that both he arid the 
defendant at the time of the injury were engaged in inter-state com- 
merce. The defendant having made this suggestion as a defense and 
not having established the same it must fail. 

The award of the Referee is sustained and the appeal accordingly 
dismissed. 



Kopp V. Cotler. 
(2 Dept. Reports 2301). 

Jlearing de novo — Insurance carrier not notified of petition or hearing thereon 
An insurance carrier represented that it had neither been notified by the defendant 
that a claim for .compensation had been presented, nor that a claim petition had 
been filed nor that a hearing had been held by the Referee. It further represented 
that had it been given proper opportunity it could have presented a substantial 
defense. In consideration of these allegations, the Board granted a hearing de novo. 

Burden of proof. 

The burden of proof rests upon the claimant to establish his claim for compensa* 
tion by good and sufficient evidence. 

15 Digitized by VjOOQ IC 
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OPINION BY MAOKEY— Ohairman— Oct. 14, 1916. 

Hearing de novo held at the offices of Paul W. Houck, Referee, 
at Pottsville, October 3, 1916. 

Present: W. L. Elramer, Esq., attorney for claimant; Ohas. 
E. Graham, for the insurance carrier, together with witnesses for 
the claimant and defendant. 

A hearing de novo was granted by the Board in this case for 
the reason that it was represented by the insurance carrier, and sub- 
stantiated by the record, that the defendant had not notified the 
insurance carrier that a claim had been presented to him nor was 
the insurance carrier made aware of the fact that a claim petition 
had been filed or that a hearing had been held by the Referee, — and 
inasmuch as the insurance carrier represented that had it been 
given the proper opportunity, it could have presented a substantial 
defence, the Board decided it ought to have its day in court. 

This action on the part of the Board was fully justified by the 
developments at the hearing de novo. 

The medical testimony clearly shows that the boy died of appen- 
dicitis of many days standing. 

Further, there was not the slightest evidence produced to fix the 
liability of the defendant as to the accident itself. The most that 
was presented was the self-serving statement of the mother that the 
boy told her that he had strained himself in the course of his em- 
ployment. There was no mark of injury, and not the slightest cor- 
roboration of this hearsay statement. 

Under all our rulings heretofore, this evidence is not sufficient to 
sustain the burden of proof which the Law places upon a claimant, 
and more than that, had this burden been properly met, still there 
is not the slightest suggestion in the evidence that the death of the 
boy was caused by any injury; as a matter of fact, the testimony 
thoroughly negatives such a suggestion. 

FINDINGS OF FACT. 

(1) Herman H. Kopp, the son of the claimant, died on March 

15, 1916. 

(2) The said parents, the claimants in this case, were par- 

tially dependent upon the deceased. 

(3) The deceased died as the result of appendicitis of several 

days' standing which the evidence shows necessarily 
existed at the time when he told his mother that he 
had strained himself unloading a barrel for the de- 
fendant. 

(4) There is no evidence of record that the deceased sus- 

tained any injury in the course of his employment. 

C50N0LUSI0NS OF LAW. 

There is no liability for compensation in this case and, therefore, 
the claim petition is dismissed. Digitized by CjOOQIC 
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Dolan V. Bell Coal Co. 
(2 Dept Keports 2296). 

Dependency — Burden of proof— Marriage. 
Where the preponderance of eVidence shows that there was no marriage between 
tho claimant and the deceased employe, and that their relationship was not such 
as to make the claimant a dependent under the Workmen's Compensation Act of 
1915, com];>ensation will be disallowed. 



OPINION BY MACKEY— Chairman— Oct. 14, 1916. 

A careful reading of the testimony in this case fails to disclose 
any error on- the part of the Referee who found that "the pre- 
ponderence of evidence is that there was no marriage of claimant 
and decedent, or that their relations were such as to make the claim- 
ant a dependent under the Workmen's Compensation Act of 1915." 

The disallowance of compensation by the Referee is accordingly 
affirmed and the appeal dismissed. 



SMpe V. County of Blair.* 
(2 Dept. Reports 2290). 

Employe— Constable . 

A constable was kiUed while engaged in the performance of his duties. Held that 
he was not an employe within the meaning of the Workmen's Compensation Act of 
1915, and the Referee's disaUowance of compensation to the dependents was affirmed. 

Employe — Elective officers of counties, "boroughs and other governmental agencies. 
Per Chairman Mackey: "As far as police officers are concerned, we have directly 
ruled in Smith v. City of Reading, 2 Dept. Reports, page 1644, that our compensation 
law extends its privileges to this dass because our Act has defined an employe 
as "one who performs services for another for a valuable consideration." But 
it seems to us that it would be carrying this thought too far and perhaps defeat 
the real purpose of compensation law, if by any nicety of construction, we con- 
clude that the relationship between an elective officer, with duties defined by statute, 
and a governmental agency for which these duties must be performed for a fee fixed 
by law, to be that of employer and employe." 



OPINION BY MACKEY— Chairman— Oct. 14, 1916. 
The above claim petition was filed in behalf of the widow and 
dependent child of Charles Raymond Shipe. The deceased, in his 
lifetime, was a duly elected and properly commissioned constable 
of the Third Ward, Borough of Juniata, County of Blair and the 
State of Pennsylvania. Information had been lodged before a jus- 

•See p::se 308 Cases Appealed to Oourti. Digitized by i^OOQlC 
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tice of the peace in and for the County of Blair, charging a citizen 
with a criminal offense. In pursuance of the said information, the 
said justice issued a warrant and placed it in the hands of the 
deceased for service. For the purpose of this case it is admitted, 
that while performing his duty as constable in serving the said 
warrant and in attempting to apprehend the defendant therein 
named, the deceased was shot and killed by the man whom he was 
seeking to make his prisoner. Of course, had the deceased been an 
employe in the ordinary sense of the word and a like result fol- 
lowed his attempt to protect his employer's property or to arrest 
one who was committing any depredation upon the employer's prop- 
erty, he would come under the terms of the Pennsylvania Workmen's 
Compensation Act of 1915. 

The Keferee, after a full hearing in this case, has declined to 
award compensation against the County of Blair, because of the 
Board's Ruling No. 13, which follows: — 

"Elective officers of the Commonwealth, or of a county, city or 
any other governmental authority created by the law of this Com- 
monwealth ; and persons paid by the Commonwealth, county, city or 
other governmental authority for services rendered occasionally in 
the administration of governmental affairs, such as jurymen, wit- 
nesses and viewers, are not employes within the meaning of the 
Workmen's Compensation Act of 1915." This ruling of tiie Board 
was made at a formative i>eriod when it seemed necessary that there 
should be some expression of opinion, and advance interpretation 
of certain sections of the Act, helpful to those who were placed 
under its terms and who were seeking all the light possible in order 
to properly comply with all its requirements in spirit as well as in 
letter. It is, therefore, necessary for us to state our reasons for 
this ruling now that we have a concrete case which questions its 
soundness. It seems to us that workmen's compensation laws are 
intended to afford a speedy, certain and inexpensive means of secur- 
ing proper and reasonable aid for the wage earner and his depend- 
ents when injured in industrial pursuits. 

Our legislation as well as that of other States, undoubtedly had in 
mind as "workmen" those who occupy the relationship of employe to 
employer in the x)opular sense of the word. Many Legislatures have 
limited the application of this law to such a class by direct legis- 
lation and excluded men in all other relationships but the Pennsyl- 
vania Act has apparently widened the scope of our inquiry or at 
least placed upon us the obligation of interpreting the law where 
other Legislatures have eliminated doubtful cases, by clear expres- 
sion 



Digitized by 



Google 



229 

Certain States have exempted public officials from the benefits of 
compensation and then the important question to determine, in every 
case, has been whether or not the claimant came under that exemp- 
tion. As far as police officers are concerned, we have directly ruled 
in Smith v. City of Reading, 2 Dept Reports, page 1644, that our com- 
pensation law extends its privileges to this class because our Act 
has defined an employe as "one who performs services for another 
for a valuable consideration." But it seems to us that it would be 
carrying this thought too far and perhaps defeat the real purpose 
of compensation law, if by any nicety of construction, we conclude 
that the relationship between an elective officer with duties defined 
by statute and a governmental agency for which these duties must 
be performed for a fee fixed by law to be that of employer and em- 
ploye. 

It is true that a constable under our law is elected by a ward, 
borough or township, and, in the performance of his duties, he is 
not limited to that territory. At times, he is serving warrants in 
criminal cases, and, then as a peace officer he is assisting in the 
administration of justice in which his particular constituency is 
equally, and to no greater degree, interested with the people of his 
borough, county and Commonwealth. Under the law of Pennsylvania, 
his fees, which are fixed by statute, undoubtedly become a charge- 
against the county, but surely this does not constitute the county 
his employer any more than the responsibility of the county for the 
fees of the Commonwealth's witnesses would establish a witness as 
an employe of the county in any attempt to recover compensation for 
injuries received while in court. 

Section 103, Article I of the Act, provides, that the term employer 
is synonymous with master and includes natural persons, partner- 
ships, joint stock companies, corporations for profits, corporations 
not for profit, municipal corporations, the Commnwealth and all 
governmental agencies created by it. This definition to us seems 
not to involve us in any contradiction nor perplexities. A master 
has the power to employ as well as to discharge. He has the super- 
vision of his men, and can direct the manner in which they perform 
their work, where and when they shall work, and can sever his re- 
lations with them as he pleases. All these classes of employers, per- 
sonal, individual, partnership, corporate and municipal, have need 
of employes in the usual acceptation of the term, and as a matter of 
fact do employ many whose activities are for the general interest 
of the employer and remunerated in accordance with their contract 
of hiring. 

It is impossible that the term "employe" could, as used in our 
law, include the Commonwealth of Pennsylvania, a county, munici- 
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pality. or other governmental agency, when in the administration 
of the law, it calls upon an officer elected by the people and* invested 
by law with power to perform those duties. We can find nothing 
in the law to justify an award of compensation under the facts of 
this case. 

The Keferee is accordingly sustained and the appeal dismissed. 



Hoarty v. County of Allegheny. 

(2 Dept. Reports 2293). 

Employe— Deputy constable. 

A deputy constable is not an employe within the meaning of the term as used in 
the Workmen's Ck>mpen8ation Act of 1915. 

OPINION BY MACKEY— Chairman— Oct 14, 1916. 

Appeal from decision of Referee Christley, Claim Petition No. 725. 

The above case is ruled by our decision in Shipe v. County of Blair, 
which decision has just been handed down and will be reported 
in Department Reports. 

We hold that the rights of a deputy constable cannot differ from 
those of a constable under the Workmen's Compensation Law. The 
deputy can have no higher standing than this principal and there- 
fore the Referee is sustained and the appeal dismissed. 



Spadea v. John Goll & Co. 

(2 Dept. Reports 2299). 

Partial loss of a member or of the use thereof. 

A claimant accidentally lost his left thumb while in the course of his employment. 
Held, that the Board has no power to graduate compensation on a percentage basis, 
but that the proper rule to follow in such case is to award the claimant compensa- 
tion for total disability while such total disability lasts and for partial disability 
thereafter, to wit, 50% of the difference in his earning po"^rer before the accident 
and after he was again able to work. 

Wages— Compensation of — When Rule 5 of the Rul^s for Computing Wages applies. 

Where an employe has worked continuously every day including Sundays in the 
same employment for more than a year before the accident, and at substantially 
the same rate per hour. Rule 5 of the Board should be applied and the total earn- 
ings for the last week preceding the accident be taken as representing his weekly 
wages for compensation purposes. 
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OPINION BY COMMISSIONER SCOTT— Oct. 14, 1916. 

The claim petition was filed in this case and a hearing fixed for 
June 22, 1916, at Johnstown, Pa. 

In the meantime the parties withdrew the petition from the con- 
sideration of the Referee and submitted the case upon agreed facts 
for determination by the Board. 

Dominick Spadea, while working for the defendants on a concrete 
mixer, caught the thumb of his left hand in a cog-wheel. As a re- 
sult of the accident it became necessary to amputate the thumb in- 
cluding the meta-carpal bone. It has been agreed that the claim- 
ant shall be allowed for total disability from May 12 to July 29, 
or for the period of eleven weeks and one day on a wage basis to 
be fixed by the Board. 

The main question raised by the agreed facts is, on what basis 
shall compensation be allowed for the partial permanent disability 
resulting from the injury suffered. The definite answer to this ques- 
tion must be found in the Act itself. Although the injury in this 
case is permanent, it is not of such character as to completeness 
of disability as to fall within any of the designated classes of Section 
306- (c), providing for ceratin partial permanent disability. 

In many jurisdictions, the list of disabilities of a partial character 
resulting from permanent injuries is much more extended than in 
the Pennsylvania Act. It is not within the province of this Board 
to read into the Act what may be urged as equitable provisions, and 
the only remedy applicable to the facts presented in this case is 
that contained in Section 306- (b), relating to partial disability. De- 
cisions from other States are not helpful in this respect as they are 
founded on radically different enactments. 

We have held that this Board has no power to graduate compensa- 
tion on a percentage basis as requested by the claimant, and in 
Lenny v. C. B. Porter & Co., 2 Dept. Reports, page 1008, and Bock 
V, Pittsburgh & Lake Erie R. R. Co., 2 Dept. Reports, page 2178, 
have pointed out and announced the proper rule to be followed. 
Hence, the disability in this case, if total, must be compensated as 
such while disability lasts, and it is agreed there was total disability 
from May 12 to July 29, 1916, and as earning power is also ad- 
mitted to have returned after the latter date the compensation from 
that time forward must be determined on the basis of 50% of the 
difference in the earning power of the claimant before the accident 
and after July 29, 1916, for a period of 300 weeks less the time during 
which compensation shall have been paid for total disability. 

The facts necessary for determination of a proper wage basis 
are not fully presented in the petition^^but since it is admitted that 
the employe worked continuously every day, including Sundays, in tiie 
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same employment for more than a year before the accident, and at 
substantially the same rate per hour, we direct that Eule 5, of this 
Board for the ascertainment of average weekly wages shall be ap- 
plied and the total earnings for the last week preceding the accident 
be taken as representing his weekly wages, viz: the sum of f 14.70, 
and that this sum be used as the basis for computing the compensa- 
tion due or to become due. 

The parties are directed to draw their agreement in accordance 
with this opinion. 



Homan v. Eddystone Ammunition Corporation. 
(2 Dept. Eeports 2294). 

-Injury— Phyiical condition of employe prior to accident— Aggravation of pre-exist- 
ing tubercular condition. 

While the claimant in the course of his employment was trying to tighten a 

bolt, the wrench slipped and struck his ankle causing an injury which aggravated 

a pre-existing tubercular condition of ^he bones, with the result that it became 

^necessary to amputate the leg three inches below the knee. Held, that the award 

of the Referee for the loss of a foot should be affirmed. 

Per Chairman Mackey: "It is immaterial whether or not the claimant suffered 
with tubercular bone previous to the accident, if the accident aggravated the 
condition and made the amputation necessary. Even if the bone had been diseased 
previous to the accident and with such diseased bone claimant was able to con- 
tinue his regular employment and it was positive that at some subsequent time 
it might have been necessary on account of the diseased condition of the bone to 
have the leg amputated, nevertheless if the injury which he received by accident 
in the course of his employment was such as to hasten the time of amputation he 
would nevertheless be entitled to compensation in accordance with the terms of the 
Act on account of the loss of, his foot." 



OPINION BY MACKEY— Chairman— Oct. 14, 1916. 

The Keferee found as follows: "Claimant was in the employ of 
defendant previous to alleged accident on February 9, 1916, as a 
machinist helper. His wages were $13.50 per week and were pay- 
able weekly. While in the course of his employment on February 
9, 1916, at about 11 A. M., in tightening a bolt, the wrench 
slipped striking his ankle causing the injury that aggravated an ex- 
isting tubercular condition of the bones and resulting in the ampu- 
tation of the leg three inches below the knee on February 29, 1916." 

We have carefully read the entire record of this case and find 
that the testimony thoroughly justified these findings of fact. We 
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accordingly affirm the Referee in these findings. It is necessary for 
us, thien, to determine whether or not the Referee adopted the proper 
conclusions of law based upon these facts. In his conclusions of law, 
he says "the whole question therefore is, did the injury received by 
the accident in the course of his employment bring about the con- 
dition which necessitated the amputation of the leg? The operation 
was performed by Dr. Theodore Senseman and he testified that at 
the operation he found a very considerable necrosis of the bone of 
the ankle joint; he did not think that this condition could have come 
alone from the injury described and that in his opinion the bone 
was tubercular, but he also testified that he was just as firmly of 
the opinion that the blow described had aggravated the tubercular 
condition and made the amputation necessary, where without the 
blow it would not have been necessary. It is immaterial whether 
or not the claimant suffered with tubercular bone previous to the 
accident, if the accident aggravated the condition and made the am- 
putation necessary, even if the bone had been diseased previous to 
the accident and with such diseased bone claimant was able to con- 
tinue his regular employment and it was positive that at some sub- 
sequent time it might have been necessary on account of the diseased 
condition of the bone to have had the leg amputated, nevertheless 
if the injury which he received by accident in the course of his em- 
ployment was such as to hasten the time of amputation he would 
nevertheless be entitled to compensation in accordance with the terms 
of the Act on account of the loss of his foot. Therefore he is en- 
titled to compensation." 

In our opinion the Referee has drawn the proper legal inferences 
from his findings of fact. In Kephart v, Glasgow Iron Conipany, 
2 Dept. Reports, page 1800, we took the position that even 
though an employe is suffering from heart trouble or other disease 
yet if such disease is aggravated and accelerated by an accident oc- 
curring in the course of employment, so that death results there- 
from, the accident is considered the proximate cause of death and 
the dependents are entitled to compensation, so also in Smith v. Pitts- 
burgh Coal Co., 2 Dept. Reports, page 1119, we decided that 
where a strain causes a protrusion of the bowels the injury is com- 
pensable even though the protrusion occurs at a point weakened by 
congenital malformation or pre-existing hernia. 

In the latter case, we made the pertinent suggestion that the 
Workmen's Compensation Act does not prescribe any standard of 
health of physical condition to which the workmen of the State must 
conform to qualify for compensation nor does it imply a warranty 
on the employe's part that he is free from latent disease or physical 
defect which may develop into serious injury if excited into activity 
through his exertions in the course of his employment. lOOQlC 

The Referee is accordingly affirmed and the appeal dismissed. ^ 
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Lebanensky v. Robert H. Foerderer, Inc. 

(2 Dept. Reports 2297). 

Loss of use of member^Hand. 
A claimant suffered the loss of the use of the thumb and index finger of the left 
hand. The medical testimony was to the effect that there was flexion and extension 
■till possible in the three remaining fingers of the hand, and that ultimately he 
will hare the use of these three fingers. Held, that the claimant had not sustained 
the loss of a hand and, therefore, was awarded compensation for total disability, 
so long as it lasts, and for partial disability thereafter as provided in Section 306-b. 

Medical examination — When employe is required to submit to. 
If an injured employe refuses to make an honest effort to use a disabled member 
for the performance of such work as it may be possible for him to perform, he will, 
on application by his employer, be subject to medical examination to determine 
whether practical use of the member has been regained. 



OPINION BY COMMISSIONER SOOTT— Oct. U, 1916. 

It is agreed that the claimant suffered an injury in the course of 
his employment, resulting in the permanent loss of the use of the 
thumb and index j&nger of his left hand. It is contended by the 
claimant that this is equal to the loss of his hand, and that he is 
entitled to compensation under the provisions of Section 306- (c), or 
to 50% of his weekly wages for a period of 175 weeks. 

On the hearing of this case by the Board, the claimant appeared 
in person and was examined by Dr. Walter H. Blakeslie, physician 
appointed by the Board, who has made his report under oath. 

We are of opinion the claimant has not suffered the loss of the 
use of his entire hand, there is flexion and extension still possible 
in the three fingers of the hand, and it appears from the testimony 
of the physician that, as time goes on, he will have the use of these 
fingers, although at the time of the hearing the wound caused by 
the accident was still so painful that active use of the hand was 
not possible. 

This case is ruled by Lenny v, 0. B. Porter & Co., 2 Dept. Reports, 
page 1008. 

The claimant is, therefore, awarded 50% of his weekly wages, which 
are agreed to have been |14, payable as his wages were paid, from 
July 24, 1916, and payable hntil such time as his disability, which 
at the time of the hearing was total and of uncertain duration, shall 
terminate, or be reduced in extent and thereafter compensation for 
partial disability as provided in Section 306- (b). 

It is suggested by the Board that the claimant make an honest 
effort to use the injured hand in such work as may be possible for 
him to perform; refusing to make this effort, on application by his 
employer, he will be subject to medical examination to determine 
whether practical use of the three fingers has been regained [c 
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Buffet V. Abbott.* 

I 

(2 Dept Reports 2443). 

Death— Penumonia— Proximate cause. 
The claimant's husband suffered a serious injury on January 25, 1916, while in 
the regular course of his employment. Symptoms of pneumonia became apparent 
on February 15, 1916, and on February 22, 1916, he died. There was evidence which 
indicated a real connection between the injury and its direct effects and the pneu- 
monia, without the intervention of any independent cause or agent which in the 
ordinary and usual course of things could produce the disease and the resultant 
death. The award of the Referee was affirmed. 



OPINION BY COMMISSIONER SCOTT— Oct 28, 1916. 

Appeal by defendant from the decision of Referee Dunn, District 
No. 8, Claim Petition No. 345. 

Robert Duffet, wbo was the claimant's husband, suffered a serious 
injury in the regular course of his employer's business on January 
25, 1916, and, on the 22nd day of February, 1916, died of pneumonia ; 
the symptoms of which were apparent first to his physician February 
15, or twenty days after he received the injury. The claimant con- 
tends that the injury so received was the proximate cause of her 
husband's death and that the award made on behalf of herself and 
children should be sustained. 

A large amount of testimony was produced and heard, most of it 
being that of the physicians who examined or attended upon him 
from time to time until the date of his death, or of the physicians, 
who were called in the case to give expert medical opinions from 
the relevant facts, as to the cause of the decedent's death. 

It is not our purpose to go into an extended review or analysis 
of this volume of testimony, except to announce, that if there is in 
the record any reliable, substantive and competent evidence to support 
the Referee, his findings of fact will not be disturbed nor will the 
award based thereon be set aside. 

Whether the pneumonia, which, undoubtedly was the cause of his 
death was traumatic in the strict medical acceptation of that term, 
or could develop^rom an injury received^-twenty days previous as 
the result of the blow is aside from the real question to be deter- 
mined, since if from all the facts and circumstances in the case, 
■proper to be considered, it is made to appear that the pneumonia, 
of which Robert Duffet died, was so related directly or indirectly to 
the injury he recived January 25, 1916, that it can be said to have 
naturally resulted therefrom the award will be affirmed. 

•See page 308 Cases Appealed to Courts. 
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Violence to the physical structure of the body or such disease or 
infection as naturally results therefrom is essential to be shown 
before any liability can be predicated. But to hold that a disease 
following an injury of a serious nature cannot be considered as in 
any manner related to it as a natural effect or result unless it devel- 
opes at once or within such definite period as recorded medical cases 
have shown to be its time of development is not a rule that can be 
applied in all cases. The pneumonia in this case did not develop 
directly or within the period of incubation stated in the medical 
authorities as necessary. There is testimony in the case to the effect 
that pneumonia has been known to result from an injury mucL4ater 
than testified to by the defendant's witnesses as the usual time of its 
development after trauma. 

The wording in the second paragraph of Section 301 indicates 
that the Legislature in the use of the clause: "Such disease or in- 
fection as naturally results therefrom" intended that a broad', rather 
than a restrictive application be made of its provisions to the facts 
surrounding any injury; that the term "naturally" is not used in a 
strictly technical sense but according to the usual course of things, 
as might be expected or as an obvious consequence, since in this 
connection the Act provides: "Wherever death is mentioned as a 
cause for compensation under this Act, it shall mean only death 
resulting from such violence and its result and effects, and occurring 
within 300 weeks after the accident." Recognizing that the direct force 
and effect of the accident is likely to continue for a length of time or 
to bring about certain weakened and debilitated conditions of the 
physical body which may at any time within three hundred weeks 
after the accident render the injured person liable to contract fatal 
disease as the necessary result of such condition. 

The award of the Referee is put on the ground that the evidence 
showed a real connection between the injury and its direct ^ects 
and the pneumonia, without the intervention of any independent 
cause or agent which in the ordinary and usual course of things 
could produce the disease and the resultant death. This Board is 
of the opinion that the conclusion reached by the Referee is fully 
justified by the testimony. It seems to us an entirely unwarranted 
inference from all the facts in this case that the employe would 
have died from pneumonia whether he had suffered the accident or 
not. Such position, fully established, is the only one that can defeat 
this claim under our decisions in like cases iHjretofoie announced 
and under the uniform trend of the decisions of other jurisdictions 
in this country and England construing and applying compensation 
laws. It must be a mere conjecture that because pneumonia was 
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at the time of the accident somewhat prevalent in the Pittsburgh 
district where the employe lived he contracted general infection 
without relation to and independent of his injury and its obvious re- 
sults. Much stress has been placed by the defendant that the evi- 
dence shows the attending physicians discovered symptoms of the 
pneumonia, first in the right lung or in the side opposite from the 
injury, it is not clear from the testimony that this was the real 
situation as there is evidence from which the Referee could find that 
the pneumonia developed on the left side first or at most at practi- 
cally the same time as in the right side but however as we prefer to 
view this case in its broader aspects and as the Referee seems also 
to have done, this consideration is too doubtful and nice to be decisive 
of the matter involved. 

The award of the Referee is affirmed and he is directed to tax the 
costs against the defendant. 



Botto V. W. C. Hamilton & Sons.* 
(2 Dept. Reports 2438). 

Course of emplo\fment—Fall from chadr during temporary cessation of xoork. 
In an idle moment, during working hours, an employe attempted to sit down on 
a chair without first looking. He fell and sustained a cut or abrasion of the left 
arm through which infection entered his system and he subsequently died from blood 
poisoning. Held, that his death was due to an accident sustained in the course of 
his employment and the award of the Referee was affirmed. 

Evidence— Hearsay— Su^cient when corroborated to support a finding of fact. 
Wheji hearsay evidence is corroborated by the direct testimony of other wit- 
nesses, a Referee's findings of fact so established will not be disturbed. 

Course of employment— Disobedience of orders — Contributory negligence. 
A workman, in disobedience of the orders of his employer, attempted to sit down 
on a chair without looking, during an idle moment in working hours, and, in doing 
80, fell and was injured. Held, that, while he may have been guilty of contributory 
negligence and was acting in disobedience of his employer's rules when injured, the 
award of the Referee should be affirmed. 



OPINION BY COMMISSIONER LEECH— Oct. 28, 1916. 
This is an appeal taken by the defendant from the award of the 
Referee, alleging error in his findings, that Francis Botto received 
the injury which caused his death, in the course of his employ- 
ment and that his parents were dependent upon him for their sup- 

*See page 308. Cases Appealed to Courts. Digitized by i^jOOQlC 
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port. If the hearsay testimony of Mrs. Botto stood alone the claim 
for compensation would have to be rejected. This case clearly 
illustrates the reason for the rule adopted by the Board governing 
th^ admission of hearsay testimony which is as follows: "When 
its admission may lead to the discovery of substantial evidence, 
hearsay evidence may be received in any hearing where the person 
v/hose statements are sought to be introduced is dead or his deposi- 
tions cannot be conveniently obtained, provided the circumstances 
under which they were made are such as to convince the Referee 
or Board that they are trustworthy," Bulletin No. 3, page 14. 

The Referee in his conclusions, says inter alia: "That the dece- 
dent, Francis Botto, received an injury to his left arm on April 21 
or 22, 1916, while in the employ of the defendant, W. 0. Hamilton 
& Sons, is established by the evidence of his mother, confirmed by 
that of Sadie M. Cannon and Anna M. Smith, fellow employes.'' To 
this finding, the appellant takes exception, alleging that the testi- 
Diony of Mrs. Botto, as to what her son told her concerning the 
accident, four days after it happened was purely hearsay. This is 
true, but when taken in connection with the direct and positive testi- 
mony of Miss Smith and Miss Cannon, who were near him when 
the accident occurred, together with the hospital record and the 
testimony of the attending physician as well as the direct testimony 
of Mrs. Botto as to the character of the injury on the arm and the 
manifestation of the infection until the boy's death, all surely bring 
the mind to the conclusion reached by the Referee that the boy's 
death was due to streptococcic septicemia superinduced by blood 
poisoning, the germs of the infection having entered his system 
through the cut or abrasion on his left arm, caused by falling when 
he attempted to sit down on a chair without looking. 

No jury could have arrived at any other verdict. 
The fact that the deceased disobeyed the orders of his employers 
in attempting to sit down on a chair in an idle moment during 
working hours, and may have been guilty of contributory negligence 
in doing so without first looking, cannot be considered under the 
terms of the Act. \ 

The question of dependency of the parents of the deceased although 
set forth in the appeal, seems to have been abandoned, as no men- 
tion is made of it in the brief of argument, however, we have gone 
carefully over the testimony on this feature of the case again and 
fully agree with the finding of the Referee. The fact of partial 
dependency is abundantly proven by the evidence. 

The Board is in entire accord with the findings of fact and the 
conclusions of law, and the award in this case is aflOrmed, 

The appeal is dismissed. . .^^^T^ 
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Malone v, Delaware & Hudson Co. 
(2 Dept. Reports 2441). 

Evidence — Weight of uncorroborated hearsay testimony. 
The uncorroborated hearsay statement of a deceased employe is insufficient to es- 
tablish a daim for compensation. 



OPINION BY COMMISSIONER SCOTT— Oct. 28, 1916. 

An appeal by defendant from the decision of Referee Beemer, Dis- 
trict No. 3. Claim Petition No. 530. 

The Referee has disallowed compensation in this case, and the 
claimant has appealed on the ground that there is an error in his 
finding of fact that, "testimony presented by the claimant rela- 
tive to the accident which it is alleged was the cause of decedent's 
death is entirely hearsay." 

We have looked carefully through the testimony and searched 
for evidence which warrants a conclusion that the employe 
sustained an accident at the time he helped move an iron pump for 
the defendant company. We fail to find any direct evidence 
that the claimant sustained a sprain or met with any accident. All 
of the men who worked with the deceased employe on that day 
moving the pump, testify they did not observe any of the effects or 
symptoms exhibited by him which are naturally to be expected to 
manifest themselves following a sprain or excessive lifting in cases 
where arterio sclerosis exists. 

The statement of the claimant made to Mike Dougher, Edward 
Purke, and to his own wife, that he "had sprained himself Jifting 
iron,'' and testified to by them, were made after the lapse of such 
a period from the time the accident is alleged to have happened as 
to be clearly hearsay. We have repeatedly held that such evidence 
without satisfactory corroboration will not be made by us the 
basis for a legal conclusion fixing liability upon a defendant. 

The medical testimony is in accord that the proximate cause of 
death was hemorrhage of the lungs and brain resulting from arterio 
sclerosis, and it has been suggested that since a sprain is one of 
the many possible causes of this disease the existence of an acci- 
dental sprain as the cause of the disease which developed and re-' 
suited in death, can be inferred and taken as corroboration of the 
claimant's self-serving statements. The Board is not satisfied that 
any such inference can safely be made. Symptoms and conditions 
Qt the patient lead no further thau to the possible discovery of the 
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nature of disease and not to the responsible cause which may have 
produced it, especially in the absence of direct substantive testi- 
mony that there was an accident. 

The additional testimony taken by the Board at the hearing of 
the appeal and considered with the other testimony in the record 
tliereof , was that of Dr. McDonald, the deceased's attending physician, 
who, however, had not been his doctor before this last sickness and it 
did not appear that he had any personal knowledge of the employe's 
physical condition prior to this time. His opinion based on the 
condition of the patient when he attended him to the effect that the 
hemorrhage was caused by sprain rather than from other causes 
was the same grade of testimony as given by both of the other doc; 
tors in the case, expert in character, and between his opinion and 
that of Doctors McLane and Fulton there is a decided conflict. The 
additional testimony of Dr. McDonald has not convinced the Board 
that had it been produced before the Referee and considered by him 
it would have necessarily changed the conclusion reached by him. 
The claimant has not met the burden of proof which we have^held 
to be necessary, and has not satisfactorily established either the 
existence of an accident or that the cause of death was due to such 
accident and we do not find palpable or manifest error in the dis- 
position of the case by the Referee. 

The appeal is therefore dismissed at the cost of the claimant. 



Franzek t;. Forty Fort Coal Co. 
(2 Dept. Reports 2440). 

Referees* findings of fact. 
Per Chairman Mackey: "We have no disposition to interefere with the findings of 
fact of a referee where the record discloses a full and complete hearing, a careful 
consideration of all the evidence and a conclusion that does no violence either to 
the facts of the case or to the law." 



OPINION BY MACKEY— Chairman— Oct. 28, 1916. 

Appeal from decision of Referee Beemer. Claim Petition No. 406. 

A most careful review of the testimony contained in the record 
of this case fails to disclose any reason why the Board should dis- 
turb the findings of fact and conclusions of law of the Referee, 
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The case presented solely a question of fact for him to determine. 

There seems to be no abuse of the discretion lodged in him by 
the law and we are controlled entirely by our observations hereto- 
fore made that we have no disposition to interfere with the findings 
of fact of a Referee where the record discloses a full and complete 
hearing, a careful consideration of all the evidence and a conclusion 
that does no violence either to the facts of the case or to the law. 

The evidence in this case clearly shows that a condition of the 
eye had existed previous to the date of the alleged accident which 
was primarily and exclusively responsible for the claimant's pres- 
ent ailment. It was not shown that any injury either aggravated 
that condition nor hastened the final result. 

The Referee is accordingly affirmed and the appeal dismissed. 



Patterson v. Pittsburgh Coal Co. 
(2 Dept. Reports 2448). 

Death— Expenses of last sickness and hurial^D eduction of medical expenses fur- 
nished by employer after first fourteen days of disability. 
An employe died from the effects of an accident at a time more than fourteen days 
after disability began. During the first fourteen days the employer paid the sum of 
$25 for medical, surgical and hospital services. Subsequent to the expiration of the 
said fourteen day period and until the dependent's death the employer expended an 
additional $33.60 for such services. Held, that the $33.60 should be deducted from 
the sum of $100 provided by the terms of the Act to be paid by the employer for the 
expenses of the last sickness and burial. 



OPINION BY COMMISSIONER SCOTT— Oct. 28, 1916. 

This case comes before the Board for determination upon agreed 
facts. 

Compensation for the injury and death of the claimant's deceased 
husband has been agreed upon by the parties under the terms of ^ 
the Act. 

The only question submitted for the determination of this Board 
is whether the decedent's hospital bill for services during his last 
sickness, in the sum of |33.60, paid by the defendant is a proper 
deduction to be made from the sum of JlOO, provided in the Act 
for the dependents or personal representatives of a deceased em- 
ploye. 
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The claimant contends that such deduction is contrary to the 
express provision of the law and that the sum of flOO therein pro- 
vided to be paid for reasonable expenses of last sickness and burial 
does not include provision for any medical or hospital expenses. 
Section 306- (e) places on the employer a liability for medical and 
surgical services for the first fourteen days of disability, and fixes 
the maximum amount to be paid at |25 and |75 according to the 
character of services required. 

We have held in Hughes v, Susquehanna Brewing Company. 2 
Dept. Reports, page 1795, this liabilitj^ cannot be added to nor 
deducted from the JlOO liability for last sickness and burial when 
the injury results in immediate death or death within fourteen days 
after disability. In this case death resulted after the expiration 
of the period of fourteen days and after compensation proper had 
accrued to the decedent in his lifetime. The medical and surgical 
services in question were admittedly furnished durirtg the period 
covered by his last sickness. We think it entirely in harmony with 
the general scheme and spirit of the compensation law that part, at 
least, of the liability of |100 upon the employer shall be applied 
towards the payment of medical and hospital expenses in the later 
period, to the end that the humane purposes of the Act be fully met. 
Nor do we find anything in the wording of Section 307- (9) to sus- 
tain the claimant's contention, since it is clear to this Board that 
the parenthetic clause in this paragraph refers to amounts already 
paid on account of compensation or medical services — ^in this case 
to the sum of |25, admitted to have been paid for services furnished 
during the first fourteen days of disability — and not to amounts due 
or paid for medical and hospital services furnished during the 
period of decedent's last sickness. 

There is no suggestion here that the services rendered were not 
satisfactory and not necessary, nor that the charges therefor are 
unreasonable, and the amount paid by the defendant, the sum of 
133.60, will be taken as paid to the use of the claimant, and the de- 
fendant is authorized to deduct this sum from its |100 liability. 



Wright v.. Page Woven Wire Fence Co. 

(2 Dept. Reports 2452). 

Loss of use of hand. 
While engaged in the course of his employment the claimant sustained the loss 
of four fingers of his right hand which were severed at the web of the hand. Held, 
that the claimant had permanently lost the use of his hand, and was entitled to 
compensation for a period of 175 weeks after the first fourteen days of disability. 
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OPINION BY COMMISSIONER SCOTT— Oct. 28, 1916. 

Petition for determination of compensation upon agreed facts. 
No. 39. 

From the agreed facts submitted to the Board it appears that 
Thomas Wright was an employe of the defendant company at 
Monessen, Pa., and on July 8, 1916, was operating for the defendant 
a circular saw. In the course of this work he had the four fingers 
of his right hand cut off at the web of the hand. The weekly rate 
of compensation has been agreed upon between the parties in con- 
formity with the requirements of the Act and the only question sub- 
mitted for this Board's determination is the duration of compensa- 
tion payments for the injury stated. 

The character and extent of the injury in this case bring it within 
the decision of this Board in Maseth v. Hubbard & Co., 2 Dept. Reports 
page 1081 and Graber v. David Lufton's Sons Co., 2 Dept. Reports, 
page 2171, and following these cases it is now determined that the 
injury suffered by the claimant is equivalent to the permanent loss 
of the use of his hand which, under Section 306- (e), entitles the 
claimant to compensation for the period of 175 weeks after the first 
fourteen days of disability, and the parties are directed to complete 
the compensation agreement in accordance with this opinion. 



Getty V. Wm. Henderson & Co.- 
(2 Dept. Reports 2450). 

Course of employment— Injuries received on employer's premises hut not due to the 
condition thereof or to the operation conducted thereon. 

If a claimant is injured upon his employer's premises during lunch hour, and the 
claimant's injury was due neither to the condition of the premises or to the operation 
of the employer's business or affairs thereon, nor to his being then actually en- 
gaged in furthering the employer's business or affairs, a claim for compensation will 
be disallowed. 

Per Commissioner Leech: '*The Board interprets Section 301, of the Compen- 
sation Act to provide that only those injuries are compensable which occur *in the 
course of employment,' while the employe is actually engaged in furthering the busi- 
ness or affairs of the employer, whether on or off the premises occupied by or under 
the control of the employer, and those which happen on the premises, caused by 
the condition of the premises or the operation of the employer's business or affairs, 
provided the injured employe's presence there at the time of the accident was y^- 
quired by the nature of his employment," 
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OPINION BY COMMISSIONER LEECH— Oct. 28, 1916. 
This case comes before the Board for determination of compensa- 
tion due, if any, the parties having agreed upon the following facts: 

That the claimant was employed by the defendant company 
at a weekly wage of |10, and at noon, on Friday, May 19, 
1916, after completing his morning's work, started to leave 
his employer's premises to obtain his lunch, when he fell, while 
descending a stairway on his employer's premises and sprain- 
ed his right ankle and dislocated his left elbow; the stairway 
was in good condition, well lighted, and provided with a 
hand rail; the accident was not caused by the condition of 
the premises, nor by the operation of the employer's business 
or affairs thereon; the claimant's presence was required by 
the nature of his employment. 

This agreement on the facts, leaves nothing for the Board to 
decide. 

The Board interprets Section 301, of Article III, of the Com- 
pensation Act, to provide that only those injuries are compensable 
which occur "In the course of employment" while the employe is 
actually engaged in furthering the business or affairs of the em- 
ployer, whether on or off the premises occupied by or under the 
control of the employer, and those which happen on the premises, 
caused by the condition of the premises or the operation of the em- 
ployer's business or affairs, provided the injured employe's pres- 
ence there at the time of the accident was required by the nature of 
his employment. 

In Peterson v, David Lupton's Sons' Co,. 2 Dept.. Reports, 841, 
the Board held thab an employe is not actually engaged in further- 
ing the business or affairs of the employer, when he quits work 
during the lunch hour, which would also be true of an employe 
who had finished his work, and was on his way home. 

An employe injured on the premises occupied by or under the 
control of the employer during the lunch hour or when on his way 
home, or at any time or place when not actually engaged in fur- 
thering the employer's business or affairs is not entitled to com- 
X>ensation unless the accident was caused by the condition of the 
premises or the operation of the employer's business. 

The parties in this case having agreed that the claimant was 
not actually engaged in furthering his employer's business or affairs, 
and that the accident was not caused by the condition of the prem- 
ises or the operation of the employer's business or affairs thereon, 
it is clear that compensation must be refused. 

The claim is, therefore, disallowed. 
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Higgins V. Lehigh Coal & Navigation Co.* 
(2 Dept Reports 2336). 

Medical, surgical and hospital services— Refusal to accept such service — Employe 
leaving hospital against the advice of the attending physician. 

The claimant on April 12, 1916, was working in the mine of the defendant, when 
some material struck him in the eye. From this injury an infected corneal ulcer 
developed. On April 15, 1916, he submitted himself to the defendant's physician 
and was treated by him some six days until April 19, 1916, when the eye had im- 
proved and was in good condition. At his r.equest the physician then permitted 
him to attend a funeral, directing him to return to his office within forty-eight 
hours. The claimant did not return until April 25, 1916, the eye then being in such 
condition that the physician took him at once to a hospital. Here he was treated 
until May 1, 1916, when of his own accord and agtiinst the advice of the hospital 
physician he left the hospital. While there his eye had improved and the attending 
physician testified positively that had he remained it would have been possible to 
save the eye. A few days later he again appeared at the office of the defendants' 
physician with his eye in such serious condition that the physician took him to a 
scond hospital where the eye was removed. Claimant contended that he was en- 
titled to compensation for the loss of an eye. 

Held, that the claimant's action in leaving the hospital May 1, prevented the 
recovery which the medical and hospital attention, furnished by the defendant dur- 
ing the first fourteen days after disability, would have been assured, and the award 
of the Referee for eleven weeks', compensation, being to. the time h found dis- 
ability would have ceased, had the claimant not refused reasonable surgical, medical 
and hospital services furnished by his employer was affirmed. 

Medical, surgical and hospital services — What constitutes reasonable services. 
An employe sustained an injury to his eye. Medical services were furnished the 
injured employe immediately after the accident. He was treated for a week and 
the eye had so far recovered, that he was allowed to attend a funeral, being di- 
rected, however, to return to the physician's office within forty-eight hours. He 
did not return until six days later. The physician made no inquiry about him be- 
lieving that he was consulting his family physician. When he finally returned he 
was promptly taken to a hospital. Held, that the physician was not obliged to 
follow up the patient when he did not return to his office after having been spe- 
cifically requested to do so, and that the medical, surgical and hospital services 
furnished by the employer were reasonable. 



OPINION BY COMMISSIONER SCOTT— Oct. 28, 1916. 

Api)eal from decision of Referee Houck, District No. 2. Claim 
Petition No. 285. 

The claimant, John Higgins, on April 12, 1916, was driving chute 
and placing poles in the mine of the defendant, and while so engaged 
was hit on the eye by some material which injured it. The injury 
sustained developed an infected corneal ulcer. The next day, April 
13, 1916, he submitted himself to the attention of Dr. J. H. Young, 
compensation physician of the defendant, and was treated by him 
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daily from three to seven days, there being some difference in the 
testimony in this respect. At the end of which time, or on the 19th 
of April, Dr. Young states the eye had improved and was in good 
condition; that on request by the claimant he gave him permission 
to attend the funeral of his mother; he expressly told him to return 
for treatment within forty-eight hours. The claimant did not return 
until April 25, or thirteen days after disability began at which time 
the condition of the eye was such that Dr. Young took him at once 
to Coaldale Hospital where he received treatment until May 1, when 
he left this hospital. His eye improved while in this hospital. He 
was not, however, discharged at this time as cured but left of his 
own accord to attend,* as. he stated, to personal affairs connected 
with the estate of his mother and this against the advice of Dr. 
E. E. Shifferstine, who had charge of his treatment in that institu- 
tion. It appears he again visited Dr. J. H. Young some time be- 
tween May 1 and May 4. The testimony does not disclose what was 
said at that time. It however appears that for some reason he was 
directed by Dr. Young to go to Wills Eye Hospital in Philadelphia. 
He was not received by that hospital and after five days he re- 
aippeared at Dr. Young's office with his eye in a serious condition 
and the following day he was taken to Ashland Hospital where on 
the 11th day of May the eye was removed. 

The Referee awarded compensation for eleven weeks being 
to the time he found disability would have ceased had the claimant 
not refused reasonable surgical, medical and hospital services fur- 
nished by the employer. 

The claimant has appealed from this decision of the Referee con- 
tending that he should be paid compensation for the loss of his 
eye or for a period of 125 weeks. It will be observed that the Act 
limits the liability of an employer to furnish surgical, medical and 
hospital services to the first fourteen days after disability begins, 
if the disability continues beyond this period it is for the employe 
to provide such services himself. 

The only matter before the Referee was whether the employer in 
this case did furnish reasonable surgical, medical and hospital ser- 
vices, medicines and supplies as and when needed for the period of 
the employer's liability and whether these services were accepted 
by the claimant or refused with a resulting increased injury and dis- 
ability. 

Medical attention was promptly furnished by the physician pro- 
vided by the defendant immediately after the accident and the 
claimant's eye had so far recovered that on April 19, one week 
after the accident, he was allowed to attend his mother's funeral 

Digitized by i^jOOQ IC 



247 

with the express direction that he return within forty-eight hours 
for further treatment. It is possible that when he did not return 
within this time Dr. Young should have made inquiry about him, 
he however excuses himself from so doing by stating the claimant 
told him he might consult his own family physician, Dr. Harding, 
and that he assumed the claimant had done so. We cannot, how- 
ever, say that it was the duty of Dr. Young to follow up the patient 
when he did not return after having been specifically requested to 
do so within forty-eight hours and we do not consider this matter 
material in this case since the claimant did return on the 25th of 
Aprils within the period of the employer's liability to render medical 
attention and services and was at once taken by Dr. Young in his 
automobile to Coaldale Hospital where he was so treated that any 
perious danger of increased disability was soon overcome. Since 
Dr. Shiffenstine states positively that at this time the eye was im- 
proving and had the claimant remained in the hospital it would have 
been possible to save the eye. We think this opinion of Dr. Shiffer- 
Rtine correct and that the subsequent loss of the claimant's eye was 
due to his insisting upon leaving the hospital May 1, and that his 
action prevented the recovery which the medical and hospital atten- 
tion furnished during the first fourteen days by the defendant would 
have assured. The fact that the eye later had to be removed was 
we think due entirely to the exposure incurred by the claimant him- 
self when he took the matter into his own hands. That he assumed 
full responsibility for his voluntary act in leaving the hospital is 
fully shown by his signing a release to the hospital. In view of 
these considerations we find no error in the decision of the Referee. 
The appeal is, therefore, dismissed. 



Strunk v. Levitan. 

(2 Dept. Reports 2528). 

Costa. 
The claimant's bill of costs will be allowed notwithstanding the fact that he failed 
to fully sustain all the allegations contained in his claim petition. 

Referees* awards — Correction of clerical errors. 
If clerical errors appear in the award of a Referee, the Board will correct the 
same on appeal and modify the award accordingly. 
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OPINION BY COMMISSIONER SCOTT— Nov. 11, 1916. 

Appeal from the decision of Referee Champion, District No. 5; 
Claim Petition No. 601. 

The appellant contends that the amount of the award in this 
case is not in accordance with the provisions of the law, also that 
because the claimant did not fully sustain all the allegations of his 
claim petition, his bill of costs in the sum of |4.50 should not have 
been allowed. 

The record sent up with the appeal is somewhat meager and im- 
perfect, but upon examination of the summary of testimony and of 
the award itself, it is apparent the Referee has made a slight error 
in his computation of the period of total disability, since it appears 
the total disability extended from March 16 to April 10, 1916, or 
for a period of three weeks and four days after the first fourteen 
days of disability, instead of three weeks and five days as set out 
in the award. The claimant's average weekly wages were at the 
time of the accident $9.60. Under the provisions of Section 306-(a) 
and according to the rules of the Board for determination of com- 
pensation for fraction of a week, the compensation for total dis- 
ability amounts to fl8.33 and not fl8.57. There is also error in 
that part of the award fixing the compensation for the two weeks 
of partial disability. Such compensation being 50% of the differ- 
ence between the weekly wages of the claimant at the time of the 
accident, to wit: f9.60 and his earning power thereafter, viz: |5, 
or the sum of |2.30 per week, a total compensation for partial dis- 
ability amounting to $4.60, making the entire compensation f22.93 
instead of $23.57 as stated in the award. 

The award of the Referee is accordingly so modified, in all other 
respects aflBlrmed. 

We find no merit in the contention that the claimant's bill of 
costs should not have been allowed. 



Washington t\ Evers. 
(2 Dept. Reports 2522). 

Course of employment— Intoafication^Entrance upon employment. 
The claimant appeared at the place where he was employed in an intoxicated con- 
dition. He did not proceed with his work or report to the foreman, but lay down 
to sleep on the roof of a building, on the premises, where he was aUowed to re- 
main. Later in the day he in some manner fell through a skylight and was injured. 
Held, that the claimant was neither injured while engaged in the furtherance of 
the business or affairs of his employer, nor by reason of the condition of the prem- 
ises or the operation of the defendant's business or affairs ther^^^i^jjOOQ^C 
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OPINION BY MACKEY— Chairman— Nov. 11, 1916. 

Appeal from decision of Referee Dunn. Claim Petition No. 579. 

The Referee's third finding of fact is as follows: "The claimant, 
Charles Washington, on the 4th day of April, 1916, came to McKees- 
port High School building about 9 o'clock in the morning in an intoxi- 
cated condition and did not proceed with his work as a hod carrier 
or report to the foreman in charge of the work for the defendant 
company, but at about 9.30 A. M. was on the boiler-house roof of 
the school building, lying down with his eyes closed and apparently 
sleeping, and at about 1 o'clock of said day the claimant fell through 
the window leading from the roof of the boiler-house, a distance of 
eig^t or nine feet, to the running track of the gymnasium, by reason 
of which fall he sustained injuries in the nature of a fractured arm, 
laceration of the right eye resulting in the loss of the sight of that 
eye, laceration of the upper lip and of the scalp and bruises on his 
side, which disabled him from performing any manual labor from 
the date of said injury until about July 1, 1916, and that he was 
taken to the McKeesport Hospital where he was confined and treated 
for his injuries for a period of five weeks, etc. 

On basing his conclusions of law upon these findings of fact he 
decided that the injuries sustained by claimant on April 4, 1916, 
as described in the third finding of facts were not sustained by the 
claimant while actually engaged in the furtherance of the business 
OP affairs of the employer, and that such injuries were not sus- 
tained by reason of the condition of the premises nor by the operation 
of the defendant's business or affairs thereon. 

The petition of the claimant was accordingly dismissed by the 
Referee. A careful examination of the whole record in this case 
leads us to affirm and to adopt the findings of fact of the Referee 
which must necessarily lead us to the same conclusions of law. 

The findings of fact and conclusions of law of the Referee are 
accordingly affirmed and the appeal dismissed. 



Varga v. Carnegie Steel Co.* 
(2 Dept. Reports 2525). 

Death — Dependency — Widow living apart from her husband. 
At the time of the death of her husband the claimant had been living apart from 
him for a period of nearly two years. He was not supporting her at or near the 
time of his death. Held, that the question of dependency is one of fact and not 

•See page 308 Cases Appealed to Courts. ^.^.^.^^^ ^^ i^OOg le 
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of law, and the award of the Referee, denying the widow compensation and award- 
ing a rsident minor child 12i per cent, and a non-resident alien minor child 8 1-3 per 
cent, of the deceased's average weekly earnings, should be affirmed. 

Death—Dependency— Resident and non-resident alien minor children. 
Where no widow is entitled to compensation and there are two minor children left 
to survive the decedent, one child being resident and the other being a non-resident 
alien, the award of a Referee giving the resident minor child 12^ per cent., and the 
non-resident minor child 8 1-3 per cent, of the deceased's average weekly earnings, 
will be affirmed. 



OPINION BY COMMISSIONER SCOTT— Nov. 11, 1916. 

Appeal from decision of Referee Dunn, District No. 8. Claim 
Petition No. 478. 

It is not denied that Steve Varga, husband of Rosalia Varga, the 
claimant, died February 10, 1916, as the result of an accident sus- 
tained by him in the course of his employment with the defendant 
company. 

The Referee found: 

"That at the time of said accident Steve Varga and his wife were 
living separate from each other, he residing in the Borough of Du- 
quesne, Allegheny County, Pa., and she residing at Passaic, N. J., 
since the latter part of April or 1st of May of the year 1914, with 
her son, Steve Varga; the other son, Louis Varga, residing in Hun- 
gary with her parents and never having been a resident of the United 
States. ^ 

"That at the time of the death of Steve Varga, his widow, the 
claimant, was not living with him and was not actually dependent 
upon him for support, but was depending entirely upon her own 
earnings for her support." 

Section 307 of the Act provides: 

"No compensation shall be payable under this Section to a 
widow unless she was living with her husband at the time of 
his death, or was then actually dependent on him for support." 

This Section has been fully considered by this Board, in Boone v* 
Pennsylvania Railroad Company, 2 Dept. Reports, page 1072, where 
we held that the dependency of a wife who was living apart from 
her husband at the time of his death was wholly a question of fact 
and not of law. If there is any evidence in the record to sustain 
the Referee's findings of fact, his award must be affirmed. At the 
time Steve Varga died and for months before, his wife was actually 
earning from |5 to |7 per week towards her own support. She and 
her deceased husband for almost two years before his death had 
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not lived together as husband and wife in the ordinary accej^ation 
and significance of these words. They had not maintained a home 
under conditions which could be regarded as constituting a family 
relation within the meaning of the Act. The money alleged to have 
been given or sent by the husband to his wife was at irregular in- 
tervals and long before the husband met with the accident which 
resulted in his death, and could not be regarded as support received 
by her from him at, or even near the time of his death, the time when 
actual dependency must be found to exist. No actual support from 
the earnings of the husband can be said to have ceased because of 
his death. We have carefully read the entire testimony and fail 
to see how the Referee could have reached any other conclusion than 
that on which he has based his award. 
The appeal is, therefore, dismissed and the award affirmed. 



Hoagland v. Berwind- White Coal Mining Co.* 
(2 Dept. Reports 2524). . 

Wages— Agreement for suhsequent increase. 
An employe had temporarily accepted employment at a wage of $2.70 per day. 
There appeared to be an understanding that if he proved efficient his wages should 
be advanced to $2.90 per day,— the wages formerly received by him. He worked 
five days at the lower wage and then, before the foreman had decided upon the 
question of his efficiency, was killed. Held, that compensation should be computed 
on the basis of the lower wage. 



OPINION BY COMMISSIONER LEECH— Nov. 11, 1916. 

Appeal from decision of Referee Snyder, District No. 6. Claim 
Petition No. 467. 

The Board feels that the testimony of Charles Rapine, as to the 
arrangement between him and the deceased as to turning in an extra 
turn, not actually worked, so as to bring his wages up to $2.90 per 
day, should be disregarded. We are satisfied he did not have the 
authority to bind the defendant company in any matter relating to 
wages. 

The testimony of witnesses. Rapine, Carlston, Teasdale and the 
claimant satisfies the Board that at the time of the accident the 
wages of the deceased were fixed at $2.70 per day and the compensa- 
tion should have been calculated on that basis. 

♦See page 308 Cases Appealed to Courts, i ,^^^i^ 
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The facts in this case are very unfortunate for the widow and or- 
phans left to survive the deceased, who gave up his life at the end of 
eighteen years of faithful and eflftcient service in the employ of the 
defendant company. The last four years he had worked as a wire- 
man and his wages were f2.90 per day. 

Circumstances over which he had no control, forced him to change 
his residence in order that his family, in a serious illness might 
have the services of a physician, and had temporarily accepted em- 
ployment at the same kind of work, wireman, at another mine 
operated by the same company, at the lower wage of f 2.70 per day, 
until such time as the mine foreman should determine whether or 
not he was "efficient." He met his death in five days and before 
the mine foreman had decided the question of his efficiency. The 
equities in this case all point to the higher wage, but the letter of 
the law reads, "if immediately prior to the accident the rate of wages 
was fixed by the day his weekly wages shall be taken to be five and 
one-half times his average earnings at such rate," and whilst the ap- 
plication of the rule works a hardship in this particular case the 
principle must be followed and may in many other cases work out 
to the advantage of the dependents. The rule must work both ways. 

The average weekly wages of the deceased at the time of his death 
upon which the compensation due the dependents shall be computed, 
will be found by taking five and one-half times the daily wage or 
five and one-half times f2.70— 114.85. 

The award of the Referee is modified to this extent and as so 
modified is affirmed. 



Stanley v. Wetherill. 
(2 Dept. Reports 2529). 

Injury by accident — Series of bruises sustained in toork. 
The claimant, while scraping a floor, found it necessary to frequently kneel on 
nails, blocks of wood and other debris scattered where he was working. About 3 
o'clock in the afternoon, he sudden tly felt a sharp pain in his right, knee and 
noticed that it was swollen. There was medical testimony to the effect that the 
condition of the knee was reasonably accounted for by the series of bumps and 
bruises which the member had sustained while the claimant was engaged in his 
work. Held, that the claimant had sustained an injury by accident, and the award 
of the Referee was aflSrmed. 
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OPINION BY COMMISSIONER SCOTT— Nov. 11, 1916. 

Appeal from Referee Klauder, District No. 1. Claim Petition No. 
682. 

The important question raised in this appeal is: Did the claimant 
sustain a personal injury by accident within the meaning of the 
Act, or was the disability the direct and necessary development of 
an occupational disease? 

The Referee has found substantially that the claimant, while 
scraping a floor for defendant on June 16, 1916, kneeled on many dif- 
ferent occasions during the day on nails, blocks of wood and other 
debris on the floor, and suddenly about 3 o'clock P. M. on that date 
he felt a sharp pain in his right knee and noticed a sudden swelling 
in the knee. 

The work conditions as described by the Referee would seem to 
have been at the time of the injury more than usually hazardous, 
making it entirely probable that the sudden pain and swelling of 
the knee resulted from violence to the physical structure of the body 
caused by bruises received from nails, pieces of wood and other ma- 
terials on the floor. Dr. Blakeslee, who examined the claimant a 
few weeks after the injury, gave it as his opinion that the condition 
he found in the knee was reasonably accounted for by the series of 
bumps and bruises which he was told the claimant had received . 
June 16th and possibly June 15. The claimant testified that on June 
16. 1916, in moving over the floor he frequently felt something sharp 
under his knee and upon looking, found nails under and among 
shavings on the floor; that the pain came on suddenly at 3 o'clock in 
the afternoon and was like a hurt and not an ache. 

The sudden pain and swelling of the knee, viewed in the light of 
the particular working conditions present when the injury mani- 
fested itself, in the opinion of the Board bring this case within the 
class of accidental injuries such as considered in Roller v. Drueding 
Bros., 2 Dept. Reports, page 1230, or where the injury can be traced 
to a certain time where there were sudden or violent changes in 
the physical stucture of the body. 

We are not disposed to disturb the findings of fact made by the 
Referee, and his conclusions of law drawn from them are justified 
by former decisions of this Board where the facts and conditions 
of the injury are similar to those found in this case. 

The appeal is, therefore, dismissed. 
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Bitting V. George & William Kolb. 
(2 Dept. Reports 2535). 

Evidence— Injury whether caused hy accident is question of fact. 
The claimaiLt was assisting a fellow employe in lifting a board, loaded with bricks, 
to a platform, when the bricks suddenly slid toward him, forcing him against some 
steps, the end of the board striking him on the right side of the abdomen. The 
Referee found that by reason of the board and weight of the bricks being forced 
against the claimant he had suffered dilatation of the heart, and compensation was 
awarded. Held, that whether the injury complained of was the result of the 
accident was a question of fact for the Referee, and the award was affirmed. 



OPINION BY COMMISSIONER SCOTT— Nov. 11, 1916. 

Appeal from decision of Referee Klauder, District No. 1. Claim 
Petition No. 377. . 

This is an appeal from the decision of the Referee awarding com- 
pensation under Section 306- (a) at f6 per week so long as the dis- 
ability continues and remains unchanged, not to exceed 500 weeks, 
and medical expenses of |24.25. 

John Bitting, the claimant, was employed by the defendant as a 
brick finisher and had been so employed for upwards of one year be- 
fore January 12, 1916. On this day at 11 o'clock A. M., he and John 
Andres, a fellow workman were lifting to a platform a board twelve 
feet in length, on which were placed ten or twelve bricks, weighing 
about 165 pounds. Andres raised one end of the board higher than the 
other end held by the claimant causing the bricks to slide toward the 
claimant and forcing him to go backward and downward against a 
pair of steps immediately behind him. The end of the board was forced 
against his body and the weight of the bricks thereon was sustained 
on the right side of his abdomen. The claimant did not complain 
nor quit work. He remained at lighter work during the balance of 
the day and returned the next morning, continuing in such work from 
day to day until 3 o'clock P. M., January 15, 1916. The morning 
after the accident the claimant had some shortness of breath and 
swelling of the abdomen. These symptoms gradually increased, 
with swelling of the face also, until he quit work on the 15th of 
January, when he consulted his physician, who sent him to Dr. 
Faught, a specialist on diseases of the heart. This physician exam- 
ined him and sent him home with directions to go to bed at once. 

Substantially these facts were found by the Referee and he further 
found "that he was suffering with a gradual dilatation of the heart 
♦ ♦ ♦ that his disability as a result of the gradual dilatation of 
the heart was due to an accident received January 12, 1916.'' 

Digitized by i^jOOQlC 



255 

This last finding of fact was doubtless arrived at from a con- 
sideration of the medical testimony. Five physicians, all eminent 
in their profession and some of them specialists or recognized as 
authorities in diseases of the heart, testified in the case. Dr. Paught 
and Dr. Mintzer who had personally treated the claimant during 
his illness after the accident, and who had carefully noted and ob- 
served his symptoms, together with Dr. Rhoads, his family physician, 
who had intimate knowledge of his medical history prior to the 
alleged injury, decided that the blow or strain sustained when the 
board and bricks caught the claimant was the cause of the dilatation 
of his heart. 

Shortly before or at the time of the hearing, Docors Harbaugh, 
Blakeslee and Boston made personal examinations of the claimant 
and basing their expert opinions on these examinations, in connec- 
tion with the medical history given by the patient and related by 
the other doctors who had attended him testified to the general 
effect that the heart dilatation was not caused by the blow and not 
the result of an accident; that the symptoms and proved facts in 
the case indicated a chronic diseased condition of the heart of much 
longer standing than the date of the accident. 

The mere happening of an accident cannot be assumed to be the 
cause of certain symptons which afterwards appear unless some 
reasonable relation of cause to effect be established. On this sub- 
ject the medical testimony is conflicting and more or less positive 
by the different doctors in support of their opposing medical opin- 
ions. We have gone over th^ entire record and testing these different 
opinions by the history of the symptons, their time of development 
and extent with reference to the character and occurrence of the 
accident, we do not feel justified in disturbing the findings of fact 
reached by the Referee, namely: — that the disability was due to the 
accident received by the claimant, January 2, 1916. 

As we view the situation this question of fact is the determining 
factor in the case. The Referee may have stated his conclusions 
of law and his reasons therefor more broadly than necessary or justi- 
fied, but since it is unquestioned that at the time of the accident 
the claimant was in the course of his employment and it is estab- 
lished as a fact that the disability is due to the accident the award 
is fully warranted as a matter of law. 

And now November 11, 1916, award affirmed, appeal dismissed 
and the Referee is directed to tax the costs against the defendant 
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Oliver v. Standard Steel Springs Co. 
(2 Dept. Reports 2534). 

Loss of use of hand— Question of fad. 
What constitutes the permanent loss of the use of a hand, as provided in Section 
306-(c), is a question of fact to be determined in each particular case presented. 



OPINION BY COMMISSIONER SCOTT— Nov. 11, 1916. 

Appeal from decision of Referee Dunn, District No. 8. Claim 
Petition No. 858. 

The claimant was awarded compensation on the basis of the per- 
manent loss of the use of his left hand, or for the period of 175 
weeks, at the rate of f 8 per week, payable semi-monthly until the 
total sum of |1,400 shall have been paid. 

The defendant, in his appeal, contends that the injury did not 
result in the permanent loss of the use of the hand. What injury 
amounts to the permanent loss of the use of the hand, as provided 
in Section 306- (c) and therefore equivalent to the loss of such hand, 
has been repeatedly held by this Board to be a question of fact to 
be determined in each particular case presented. A careful perusal 
of the testimony before the Referee supplemented by a personal in- 
spection at the time of the argument on the appeal of the effects 
of the injury in this case convinces the Board that the Referee 
made no error in his conclusions in finding that there has been a 
permanent loss of the use of the hand in this case. 

At the time of the hearing before the ^f eree it was agreed that 
the weekly wage was f 16, and the Referee adopted this as the basis 
for rate of compensation. On the argument of the appeal it was 
agreed by the parties that there had been a mistake in this regard, 
since the daily wage was thirty cents an hour for a day of nine hours 
or f 2.70 per day, equal under the statute of f 14.85 weekly wages. 
The third finding of fact is accordingly corrected and the weekly 
compensation changed from f 8 to 17.42^, as per agreement of the 
parties on the argument. The award is modified to correspond with 
this change and as modified the award of the Referee is affirmed. 



De Angelo v. Mullen. 
(2 Dept. Reports 2537). 

Petition to determine compensation on agreed facts— Insufficient statement of facts. 
If the statement of agreed facts does not set forth suflSdent to enable the Board 
to decide the case submitted, the petition will be dismissed without prejudice to 
the claimant's right to file a claim petition. 
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OPINION BY COMMISSIONER LEECH— Nov. 11, 1916. 

Petition for determination of compensation under agreed facts. 
No. 37. 

The facts agreed upon by the parties are not full enough to enable 
the Board to decide the matter submitted. All of he facts and cir- 
cumstances relating in any way to the custom or method by which 
employes of this defendant were conveyed to and from their work, 
and what if anything was said at the time the contract of hiring was 
entered into, should appear. 

For this reason this petition is dismissed without prejudice to the 
claimant's right to file a claim petition in which proceeding all rele- 
vant matters may be established by competent testimony. 



Notaro v. American Steel & Wire Co. 
(2 Dept Reports 2531). 

Referee's findings of fact— Evidence— Direct testimony uncontradicted hut incredible. 

The daimant testified that he had lost the sight of his left eye while engaged in 
his regular work around a certain machine. Circumstantial evidence indicated that 
he had been injured on the employer's premises at a considerable distance from the 
place where he was supposed to be at work, and while tampering with a machine 
with which his duties were not concerned.- The Referee disallowed compensation 
and the disallowance was affirmed. 

Per Commissioner Leech: "It is the policy of the Board as heretofore announced, 
not to interfere with the findings of fact by a Referee where there has been no 
abuse of discretion and the record discloses a fuU and complete hearing, a careful 
consideration of all the evidence and a conclusion reached which is in harmony 
with the facts and the law; all of which we find in this record." 



OPINION BY COMMISSIONER LEECH— Nov. 11, 1916. 

Appeal from decision of Referee. Dunn. Claim Petition No. 550. 

There was but one question before the Referee in this case, one of 
veracity. Did the claimant suffer the loss of an eye, as the result 
of an accident in the course of his employment as testified to by 
him? 

It was conceded that on Sunday afternoon, March 26, 1916, the 
claimant whilst in the employ and on the premises of the defendant 
company, received an injury to his left eye which totally destroyed 
it, and that claimant's work on that day was cleaning up in and 

17 
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around a certain pig machine and that he had no business to be 
anywhere else on the premises of the defendant company that after- 
noon than in the immediate vicinity of this pig machine. 

The claimant testifies that when in a box connected with the pig 
machine, whilst trying to remove the scrap in the gears with a bar, 
the scrap and floor being greasy, he slipped and fell on something, 
"the same time I fell I got struck in the eye." If this statement be 
true he is entitled to compensation. 

Shortly after the accident. Dr. C. P. Bematz, an eye specialist, 
by means of a magnet drew from the injured eye a large piece of 
seel which proved to be the broken end of a three-eighth inch punch. 
In a separate building on the premises of the defendant company 
576 feet distant from the pig machine at which the claimant was 
working, there was a punching machine, not operated on Sunday, 
but so connected with the electric power that any one who saw fit 
to do so might turn on the power and run the machine. When 
this machine was shut down for the week on Saturday evening it 
had in it a three-eighth inch punch in good working condition and 
on Monday morning when the man operating this machine came 
to his work he found the machine had been tampered with and the 
end of the punch broken off. 

The piece of steel taken out of the claimant's eye on Sunday after- 
noon was the end of a three-eighth inch punch exactly similar to 
the end of the punch which had been left in the machine on Saturday 
evening and broken in the meantime. 

Facts are stubborn things and when they cannot be reconciled 
with the testimony, it then becomes an unpleasant duty to decide 
upon the veracity of the witness. After a very full and careful 
hearing in this case, the Referee decided that the accident which 
caused the injury could not possibly have happened, and as a matter 
of fact did not happen, as testified to by the claimant and therefore 
disallowed the claim. 

A most careful review of all the testimony in this case fails to 
disclose any error on the part of the Referee, in his findings of fact 
or conclusions of law. It is the policy of the Board as heretofore 
announced, not to interfere with the findings of fact by a Referee 
where there has been no abuse of discretion and the record discloses 
a full and complete hearing, a careful consideration of all the evi- 
dence and a conclusion reached which is in harmony with the facts 
and the law ; all of which we find in this record. 
The Referee is accordingly afOrmed and the appeal dismissed. 
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Williams v. Tempest Brick Co. 
(2 Dept. Keports 2572). 

Intoxication not a defense. 

An employe reported for work in an intoxicated condition, and a little later was 
fatally injured. Held, that the intoxication of the employe was not a good defense 
to a claim for compensation on the part of the dependents. 

Per Commissioner Scott: "Even if intoxication were the unquestioned cause of 
death, we hold that as a matter of law under the provisions of Article III of the 
Act, intoxication is not a valid defense and cannot operate, in itself, to defeat a 
claimant's right to compensation." 

Intoxication . 
Intoxication when it results in injury or death, is not tantamount to a self-inflicted 
injury. 



OPINION BY COMMISSIONER SCOTT— Nov. 17, 1916. 

Appeal from decision of Referee Christley, District No. 8, Claim 
Peition No. 921. 

Compensation was awarded the claimant in accordance with the 
provisions of Section 307- (7). 

From this award the defendant has appealed. 

We have carefully read all the testimony and examined the 
grounds of appeal as fully discussed and pressed upon our consider- 
ation in the elaborate brief of defendant's counsel. 

It has seriously been contended that because the employe was in 
an intoxicated condition when he reported for work the morning 
he met with his fatal accident, that he must be considered as not 
then in the course of his employment. Under the facts in the case 
we cannot agree with this contention, nor do we agree with the 
contention of the defendant that the deceased employe's intoxica- 
tion was clearly shown by the evidence to have been the proximate 
cause of his death. Even if intoxication were the unquestioned cause 
of death, we hold that as a matttr of law under the provisions of 
Article III of the Act, intoxication is not a valid defense and cannot 
operate, in itself, to defeat a claimant's right to compensation. 

Numerous cases have been cited by defendant's counsel bearing 
on the rights and obligations of parties to a contract of employment 
and as to the effect of intoxication or other conduct of an employe 
relative to the enforcement of the mutual rights and obligations 
under such contract. 

In seeking to make application of these well known legal prin- 
ciples to compensation cases, counsel for the defendant has con- 
fused the original and precedent contract of hiring with the conclu- 
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sively presumed, concurrent and added contract between the employer 
and employe arising out of their acceptance of Article III of the 
Act, the subject matter of which is not a rendering of adequate 
services by the employe and recompense therefor by the employer, 
but the adjustment of the rights of the parties arising from acci- 
dental injury or death suffered by the employe while performing his 
part of the contract of hiring, and which was heretofore adjusted 
in an action of trespass under the general law of negligence. 

Compensation is not part of the consideration forming the basis 
of the original contract of employment between the parties but only 
an agreed sum based, it is true, on a proportion of the wages stipu- 
lated in the contract of hiring and which is accepted in lieu of un- 
liquidated damages formerly possible to be recovered in another 
and distinct form of action and now under the provisions of Article 
II. 

This new or added contract between the employer and employe who 
have accepted Article III is to be interpreted and applied and its 
remedies enforced according to the provisions of the Act itself. 

The clear intent of the Legislature was to abolish the old law* with 
its remedies and defenses as it existed before the enactment of 
the Compensation Act of 1915 and to substitute therefor a new 
system wherein fault or negligence by either employer or employe 
shall have no place. 

The old defenses and rules laid down by the courts and based on 
negligence can only apply to the interpretation and enforcement 
of the main contract of hiring and not to the contract for compensa- 
tion for injury or death. The only defense recognized by Article 
III is when injury or death be intentionally self inflicted, with the 
burden of proof on the one pleading such defense. 

The intent of the Legislature to exclude intoxication or reckless 
indifference to danger as a defense under Article III is further ap- 
parent in that both of these defenses are specifically mentioned as 
available under Article II which still recognizes the common law 
basis, as contra-distinguished from the thought involved in Article 
III. The distinction between both forms of action must have been 
in the Legislative mind and intent, as they were enacted at one and 
the same time, and are part of one general system and radically 
differ in their provisions in this respect. 

It has been urged that intoxication, when it results in injury or 
death, is tantamount to a self-inflicted injury. 

We do not think this was intended by the Legislature, especially 
not under the facts as developed in this case. 

We, therefore, concur in the findings, both law and fact, by the 
Referee. His award is affirmed and the appeal dismissed. 
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Karpati v. Cambria Steel Co.* 
(2 Dept Reports 2575). 

Death — Dependency — Widow liiying apart from her husband. 
The claimant and her husband separated amicably in the month of June, 1915, 
she returning to her parents in New York City, and he going in search of work, 
promising to return or send for her. On January 12, 1916, he was killed in the 
plant of the Cambria Steel Company, where he was earning $45 per month. He 
had not returned nor sent for claimant, nor did he in any way, from the time of 
their separation until his death, contribute to her support. Claimant had no knowl- 
edge where he was living, and she made no effort to locate him and enforce her 
rights so as to demonstrate her dependency in fact. Under the special facts and 
circumstances of this case it was. Held, that the claimant was not actually de- 
pendent on her husband for support at the time of his death, and compensation was 
denied . 



OPINION BY COMMISSIONER SCOTT— Nov. 17, 1916. 

This case comes before the Board on a petition to determine the 
compensation due, if any, under agreed facts to the claimant as an 
alleged dependent of Jacob Karpati, deceased employe. 

It is agreed that the deceased met his death January 12, 1916, 
by an accident in the course of his employment. The only question 
raised by the other admitted facts in the case is whether the claimant 
is compensable as a dependent under the provisions of Paragraph 
9, Section 307, of the Act. The part of this paragraph to which the 
admitted facts are referable reads as follows: 

"No compensation shall be payable under this section to 
a widow unless she was living with her deceased husband 
at the time of his death, or was then actually dependent upon 
him for support." 

If the husband and wife at the time of the death of the husband 
were physically living together there is a conclusive presumption 
that the wife was dependent upon the husband for her support. If, 
however, at the time of the husand's death, he and his wife were 
living separate and apart the burden is upon the widow to show ^ 
such facts and circumstances relative to the separation as shall 
make it appear she was then actually dependent upon him for sup- 
port. Do the facts set out in the petition show dependency and has 
the widow met the burden ? 

The claimant was married to Jacob Karpati, the deceased employe, 
February 15, 1914. At the time of their marriage and for a con- 
siderable time thereafter, they lived with the claimant's parents in 
New York City and were furnished by them rent and board free. 

*See page 308 C^ses Appealed to Courts, i i-\r\r\]c> 
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Any other maintenance and support received by the wife during 
this period was furnished by the husband. During the time they 
were living with the wife's parents, the husband lost his position 
and about a year and three months after their marriage they removed 
to Passaic, N. J., for the purpose of finding work for the husband. 
The husband maintained and supported his wife at this place for 
about two or three weeks in a boarding-house, but failing to find 
employment, they separated the latter part of June, 1915, the wife 
returning to her parents' home in New York City and the husband 
going westward in search of work, promising that he would 
return for her or send for her. In July, 1915, the husband entered 
the employ of the Cambria Steel Company where he remained until 
he was killed. During the time of his employment his total wages 
amounted to the sum of $277. He did not, as he had promised, return 
for her nor send for her, nor in any way contribute to her support 
out of his earnings, although he well knew where she was. The 
wife seems to have had no knowledge, during the entire time from 
their separation to the time of his death, as to where he was living. 
During this time she was supported by her stepfather. 

That the deceased employe in about a month after leaving the 
State of New Jersey found employment with the defendant Com- 
pany at a wage of approximately |45 per month and failed to return 
or send for his wife or make any contribution toward her support, 
indicates strongly that the deceased husband had no thought of 
establishing a home in which he at any future time intended to place 
his wife; and although during all the time he was absent the wife 
had the legal right to demand and claim from him her support, yet 
there is nothing as we see it in the facts stated, which indicates 
such interest or vigilance on her part in attempting to locate him and 
to enforce her rights as to demonstrate her dependency in fact. The 
wife seems to have been content to remain indefinitely at her former 
home in New York City, accepting support from her parents. When 
the husband left in search of work they had not established a home, 
afterwards she received nothing whatever from her husband, no 
share of his earnings, although these earnings seem to have been 
sufficient to have supported both the husband and wife. 

Under the special facts and circumstances disclosed in the petition, 
we find that the husband and wife at the time of the death of the 
husband were living separate and apart, and that the wife was not 
then actually dependent upon her husband for support and is there- 
fore not entitled to compensation. 
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Murray v. Cuiiningham & Murray. 

(2 Dept Reports 2571). 

Injury Aggravation of pre-existent disease. 
An employe while engaged in the course of his employment fell from a wagon and 
fractured his left ankle. The preponderance of testimony indicated that the fall 
aggravated and accelerated a pre-existing condition of nephritis and chronic myocardis 
and was a contributory cause of his death. The award of the Referee was af- 
firmed. V 



OPINION BY COMMISSIONER SCOTT— Nov. 17, 1916. 

Appeal from decision of Referee Scott, District No. 1. Claim 
Petition No. 811. 

The claimant's husband was a brick paver and on March 29, 1916, 
he and his helper, Michael Nardi, employed by the defendants, were 
repairing streets in the city of Philadelphia. In the course of this work 
it was necessary for them to drive a wagon containing tools and ma- 
terials frona point to point. The deceased employe, whilst engaged in 
this service, in attempting to get down from the wagon, caught part of 
his clothing in a swingle tree or bar of the wagon and was thrown 
to the street, sustaining a serious fracture of the left ankle. There 
is more or less conflict in the testimony on the material questions 
of fact in the case. The Board agrees with the finding of fact made 
by the Referee that "the preponderance of the evidence shows that 
the injuries received by the decedent March 29, 1916, aggravated 
and accelerated a pre-existing condition of nephritis and chronic 
myocarditis and was a contributory cause of his death" hence in 
line with other cases where injuries have aggravated and accelerated 
pre-existing diseases to a fatal issue, heretofore decided by the Board, 
the claimant is entitled to an award. 

It has been urged as a matter of defense that the deceased em- 
ploye was intoxicated at the time he sustained the injury. It is 
not necessary in this case to determine whether intoxication is a 
valid defense in cases falling within Article III, of the Compensation 
Act of 1915, since it has not been agreed by the parties that intoxi- 
cation as a proximate cause of the injury existed, and there is no 
finding of fact by the Referee that the deceased was intoxicated at 
the time he fell from the wagon or that the fall and resultant injury 
were proximately caused by intoxication, neither do we so find from 
a careful consideration of all the testimony. 

This appeal is therefore dismissed and the award affirmed. 
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Morrell v. Dreliinann Paving Co. 
(2 Dept. Reports 2684). 

8ubrogaUoiv under Section S19— Effect of release of third party by employe. 
The claimant was injured through the negligence of a third party, who settled 
with the claimant for a sum much less than the amount of compensation which he 
could claim from the employer. Two days after this settlement the compensation 
claim was filed. It was urged by the defendant that the release executed and de- 
livered by the claimant to the third party effectually barred its right to recover from 
the third party under Section 3'19, and the action of the claimant relieved it from 
liability for compensation. Held, that the execution of the release by the claimant 
was not material and that the right of the defendant to recover from the third party 
under Section 319, on account of the amount of compensation for which it was 
liable, was not destroyed thereby. The award of the Referee was aflSrmed and 
the appeal dismissed. 

Notice — Compensation begins as of date of notice. 
When an employe fails to notify the employer of an accident which he has 
sustained in the course of his employment, and offers no explanation of his failure 
to give notice, compensation -must begin as of the date when the employer first 
obtained knowledge of the accident. 

Subrogation — Amount received by employe from third party treated (W advance pay- 
ment by employer. 
When an employe settles with a third party who has negligently injured him, 
without the employer's consent, the employer is entitled, in case the employe claims 
compensation, to have the amount agreed upon by the terms of such settlement 
treated as an advance payment on account of future installments of compensation. 



OPINION BY CHAIRMAN MACKEY— Dec. 1, 1916. 

Appeal from decision of Referee Scott. Claim Petition No. 1045. 

The claimant was employed as a laborer by the Drehmann Paving 
Company on April 15, 1916. In the course of his employment he was 
sent by his employer to the plant of D. B. Martin & Co., Thirtieth 
and Market Streets, Philadelphia, for the purpose of doing work 
for his employer upon the premises of the said Martin & Co. His 
injuries consisted of a crushed foot and the amputation of a part 
of the heel of the same. The claimant at the present time is unable 
to follow his usual occupation and will probably remain in that 
condition for some time. 

D. B. Martin & Company evidently recognizing the facts that the 
accident was caused by the negligent condition of their premises 
or at least that there was such a serious question of its negligence 
in its failure to provide a safe place of employment for those upon 
the premises that it settled with the claimant for the sum of f 850 
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and took from him a general release. The claimant then filed his 
petition before Referee Scott who developed the facts of the case as 
herein stated which are und^iled by the defendant 

The position of the latter is that inasmuch as the accident hap- 
pened on April 15, 1916, and as the claimant had not served notice 
of his injuries upon the employer until June 3 and inasmuch as 
two days previous to the said notice, viz: June 1, the said release 
had been executed, therefore, the claimant is bound by his release 
and the defendant is thereby discharged from liability. 

This brings up for consideration again the subrogation clause 
of the Workmen's Compensation Act as provided in Section 319. 
This was first considered by our Brother Leech in Osuszt v. Dorney, 
2 Dept. Reports, page 1387. In this case the widow of an employe 
who had been killed by the negligence of a third person, had made 
a settlement of her claim for damages with the third person for 
f 1,500 and had paid |200 thereof to an adjuster for bringing about 
a settlement. We decided that the employer was entitled to be 
credited with the entire amount of the settlement as against any 
payments of compensation* that he would be compelled to make 
under the terms of our law. We further held that in such a ca^se 
the amount recovered from the third person is to be treated as an 
advance payment of future instalments of compensation and the 
right of the employe or dependent to compensation from the employer 
does not accrue until the amount so recovered is exhausted and 
comi>ensation is actually and presently due and payable in excess 
thereof. 

In that particular case the adjustment of the rights of the different 
parties was very easy inasmuch as the payment from the third 
party tort feasor was in excess of the amount that would have been 
paid under an award by the Compensation Referee, therefore, the 
employer was fully indemnified in his right of subrogation and the 
widow by accepting from the third party more money than she could 
have received from the employer was thereby estopped from any 
further proceedings. 

The writer, however, indulged in an academic discussion of Sec- 
tion 319, in 2 Dept. Reports, page 1654 and said — "A very nice 
question would have arisen, however, had this settlement been for 
a less sum than the employer would have b^en obliged to pay under 
the compensation law. It is suggested that the third parties who 
rush in and settle cases of this kind without any notice to the em- 
ployer are entering upon a very doubtful undertaking and are 
imperiling their interests by such proceedings. It might well be 
considered as contrary to public policy to sustain a settlement thus 
made in derogation of the rights of the employer.'^ 
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"For instance, suppose the employer of an injured Workman 
should submit himself to the judgment of a compensation Referee 
and an award should be made against him and he then seeks to 
indemnify himself by the proper action against the third party 
tort feasor, in what way could a release procured by the tort feasor 
from the injured employe operate against the rights of the em- 
ployer? Could such a release be binding upon him when he is in no 
way privy to the contract? Would not such release in his suit be 
incompetent and irrelevant evidence and would not its execution 
be deemed illegal as against public policy? I take it that the situa- 
tion would have been entirely different in the Osuszt case had the 
widow first secured an award from a compensation referee and 
then brought suit at common law against the Breyer Ice Cream 
Company seeking to recover damages because of the death of her 
husband caused by the negligence of the defendant." 

The case now under discussion seems to come under the terms of 
our observations just above quoted. In the first place the Referee's 
award is hereby modified so that the payment of compensation shall 
begin June 3, 1916. The claimant entered into no explanation as to 
why he had failed to notify his employer of the accident, therefore 
we rule that the compensation, in the absence of any such explana- 
tion must begin as of the date of the notice. 

We do not regard the execution of the release by the claimant 
as having any material bearing upon the merits of the case as be- 
tween the claimant and the defendant; neither do we believe that 
were the rights of the defendant ever determined in another forum 
under the proper interpretation of Section 319, that the right to 
full indemnity could be denied to it because of this release executed 
without its knowledge. 

Should the payments in this case continue for the full period of 
permanent partial disability to wit: 300 weeks, the defendant will 
be compelled to pay the difference between the total payment and 
f 850. It seems to us that the defendant can ill afford to rest under 
this situation but ought to test its right of subrogation to the full 
amount of money that it may be obligated to pay during the term 
of the claimant's compensation. If the defendant does not have 
its status in this respect determined within the period of the com- 
mon law statute of limitations governing cases of this character, 
it will be thereafter estopped from enforcing its obvious rights. 

These questions, however, are for the defendant to determine. 
It is only necessary for us to affirm the award of the Referee with 
the modification as to the time from which it shall run as herein 
before set out. 

The appeal is dismissed. 
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McHugh V. Philadelphia Suburban Gas & Electric Co. 
(2 Dept. Reports 2687). 

Compensation— How computed for loss of members and disability due to other 

injuries . 
By reason of a fall an employe sustained the loss of an eye and also injuries 
to one of his feet. Regarding the payment of compensation the following questions 
were raised: (1) Whether the compensation due for the loss of the eye should be 
paid concurrently with that due for the injuries to the foot, or (2), Whether the 
compensation due for the loss of the eye should be postponed until that due for 
the foot injuries should have been fully paid, or (3), Whether the compensation due 
for the loss of the eye should be paid. First, such payment to be regarded as in- 
clusive of all compensation due for all injuries during such time as it is paid, and, 
if at the expiration of the 125 weeks, additional compensation for total or partial 
disability to be paid during the balance of the period during which such disability 
shall continue, not exceeding, however, the period of 500 weeks for the date of the 
accident. Held, that the claimant was entitled to compensation for permanent or 
partial disability due to the injuries to the foot so long as such disability shall con- 
tinue, not, however, exceeding 500 weeks, and at the expiration of such period, 
or when such* total or partial disability shall be shown to have ceased, the pay- 
ments of compensation for the loss of the eye shall begin and continue for a fur- 
ther period of 125 weeks. 



OPINION BY MACKEY— Chairman— Dec. 6, 1916. 

This case comes before the Board under the provisions of Section 
422 of the Compensation Act of 1915, which provides as follows: 

"Whenever the employer and employe or his dependent shall, on 
or after the fourteenth day after any accident, agree on the facts 
on which a claim for compensation depends, but shall fail to agree 
on the compensation payable thereunder, they may by petition re- 
quest the Board to determine the compensation payable. Such peti- 
tion shall contain the agreed facts and shall be signed by all the 
parties in interest." 

In accordance with the terms of this section, the parties hereto 
executed an agreement as to facts, a resume of which is as follows: 

The claimant was injured on June 5, 1916, at 3.30 o'clock in the 
afternoon, on the back platform of certain coke ovens of the de- 
fendant, located on Highland Avenue in the City of Chester, Penn- 
sylvania. That while passing a coke gate in the 'course of his employ- 
ment, the claimant took hold of a sliding bar which started to move. 
That in letting go of the bar he fell about six feet to an alley and 
as a result of the said accident he sustained a fracture of the left 
foot and the destruction of the retina of the left eye. That the 
weekly wage of the claimant at the time of his injury was $15. The 
employer was engaged in the manufacture and distribution of gas 
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and the claimant was employed as a pipe-fitter's helper in the repair 
department. The medical bills have been paid by the defendant, 
which has shown throughout the unfortunate affair a proper spirit 
and a desire to serve the best interests of the injured man and a will- 
ingness to thoroughly comply with all the requirements of the law. 
Accordingly it has paid an eye expert ?10, the Chester Hospital f30, 
and has volunteed to pay all necessary physicians' fees. 

The agreement further set forth that compensation was being paid 
at the time of its execution at the rate of fifty per cent, of the 
claimant's wages, under section 306- (c) and admitted the defendant's 
liability for such payment for 125 weeks for the loss of claimant's 
eye. The only question being undetermined is the liability of the de- 
fendant as to other injuries sustained by the claimant. 

A date for hearing was fixed before the Board when it was evident 
that there were really no matters in dispute and that here was an 
earnest desire on the part of both the claimant and the defendant, 
and to this end there was particularly fine co-operation on the part 
of Honorable D. Webster Dougherty representing the claimant 
and Joseph H. Hinkson, Esquire, appearing for he defendant, so 
that the Board be given the benefit of the fullest exposition of facts 
as to the condition of the claimant. It was accordingly agreed 
that the claimant submit himself for further examination to Doctor's 
Hiller and Eynon, that each side present certain questions to be 
answered by these physicians, and that their answers become a part 
of the record. This was accordingly done. 

Certain questions and answers signed by these physicians appear 
in the record of this case marked "Exhibit A." It will be noticed 
that there is no contest over the statement that there has been a 
complete loss of an eye and therefore the claimant is entitled to an 
award of 50% of his wages for 125 weeks. The only question in this 
particular to be discussed is as to the time when this payment 
shall begin. It is also admitted that there are certain injuries to 
the claimant's left foot which at the present time in themselves must 
be classed as total disability. There is no question but that under 
proper treatment this total disability will be reduced to partial dis- 
ability and then to complete recovery. 

See: Fourth question — "Will this injury in any way affect his 
(claimant's) future earning power? The answer of both physicians 
is "No, after the circulation is fully restored and the swelling is 
reduced." 

Question — "If this is an injury which will practically disappear, 
how long, in all probability will the injury remain?" The answer 
is — "Cannot state duration of the disability, but in our judgment 
he will get entirely well." 
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Question 5 — "If the injury is permanent, will it affect in any way 
his future earning power?" Answer — "Don't believe it to be a per- 
manent injury, fractures are very cariable in their recovery, es- 
pecially about the foot, with or without the involvment of the joints." 
It is further agreed that at the present time the claimant can 
walk about a little in the morning for a period of about two hours. 
On account of so much discomfiture and swelling he is incapacitated 
at the present time from work and it is further agreed that '^e will 
in all likelihood entirely recover, but when, it is, of course, pure guess 
work." 

It is accordingly admitted in the briefs of both of the eminent 
counsel representing these parties that there should be an award 
for each phase of this case provided the injuries to the foot are of 
such a nature to overlap the compensation for the period of 125 
weeks which must be awarded to the claitnant for the loss of his eye. 
The only difference being that the claimant urges that both awards 
be made to run at the same time or at any event, that the award 
for the foot to be presently made and to be paid as long as present 
conditions exist which might run into a period of 500 weeks and 
at expiration of such payment, as the facts in relation thereto would 
warrant, that hen he payment for he loss of the eye should be 
taken up and run on for 125 weeks more. The position of the de- 
fendant, as we understand it, howe\er, is that the payment of com- 
pensation for the loss of an eye or 50% of the claimant's wages, as 
set forth in the agreement of facts, should continue for 125 weeks 
and for that period this payment should be inclusive of all the 
claimant's rights of compensation for all injuries received. But if 
the other injuries under discussion should continue to exist after such 
period, then compensation should be awarded on the basis of the 
facts as then developed and should be made either as permanent or 
partial, as the facts would then warrant. 

We are not prepared to adopt the rujing of the Appellate Division 
of the New York Supreme Court in the case of Friedenburg v. The 
Empire United Railways, 154 N. Y. Supp. 351, also reported in 
Negligence Compensation Cases, Vol. 9, page 773. In that case there 
was a loss of foot and a slight injury to another. The court over- 
ruled the Commission in awarding concurrent compensation for 
the loss of the foot and these other injuries but stated that under 
the policy of the New York law the award should have been sixty- 
six and two-thirds per cent, of the claimant's wages for a i)eriod 
of 205 weeks. This, according to this decision, should include all 
the compensation to which the claimant was entitled for all injuries 
sustained unless the other injuries extended for a longer period than 
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205 weeks, and in that case compesnsation should be added, as the 
facts then existed. We believe, however, that the reverse of this 
rule does the greater justice. 

Section 306- (c) recognizes the fact that our law makes no award 
for loss of members nor does it recognize any injury except as as- 
sociated with loss of wages. Therefore, Section 306- (c) provides 
that where the loss of a member is definite and sure, without any 
regard to how it has affected the earning capacity of the injured 
man, as soon as he has established the loss of a foot, eye, leg or an arm 
in the course of his employement, he at once is entitled to compensa- 
tion for a definite number of weeks. Very frequently in these in- 
juries, especially in those involving the loss of an eye, the claimant 
can return to his work within a very short time and suffer no 
further loss of compensation, nevertheless, his payments will continue 
for the full number of weeks as provided in the schedule. It seems 
conclusive, then, that Section 306- (c) contemplates compensation 
for the loss of these members without regard to the loss of wages in- 
volved. 

Now, if in addition to the loss thus compensated, the injured man 
suffers such severe injuries that aside and apart from the loss of the 
member they would constitute such a serious impairment of his 
physical ability tjiat in themselves they would constitute either par- 
tial or permanent disability, then the spirit of the law, it seems to 
us, is that the injured man shall receive compensation for such in- 
juries, in addition to the compensation awarded to him under Sec- 
tion 306-(c). 

Therefore, we rule that the claimant in this case is entitled to 
an award of 50% of |15 per week or $7.50 per week from June 19, 
1916, as long as the present permanent disability shall exist. The 
said award to run not longer, however, than 500 weeks. If in the 
meantime the injuries to the claimant shall so yield to medical treat- 
ment that his present inability to work shall be reduced to partial 
disability and he attains a certain earning capacity then upon peti- 
tion to the Board this award will be accordingly modified and like- 
wise this order or a subsequent one will be terminated upon proof 
of the fact that these disabilities are entirely relieved. In addition 
to this it is accordingly ordered that an award be granted to the 
claimant for 50% of his wages or |7.50 per week for 125 weeks 
to cover the permanent loss of the claimant's left eye, the said pay- 
ments to begin at the termination of the payments as above pro- 
vided for the disability to the claimant outside and beyond the loss 
of the said eye. 

It is further ordered that the defendant pay the costs of these 
proceedings. Digitized by GoOgle 
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Shell V. Philadelphia & Reading Coal & Iron Co. 
(2 Dept Reports 2674). 

Course of employ^ment— Distinction between "premises'* and ^^property" of employer. 
Per Commissioner Leech: * 'There is a distinction ibetween the word 'premises' 
as used in the Act and the word 'property.' The claimant was admittedly on the 
property of the employer at the time of the accident, but was he on his premises? 
If he was, he is entitled to compensation. The word 'premises' cannot be enlarged 
in its meaning and application so as to include land or 'property.' There is a 
line somewhere between them." 

Hearing de novo— Insufficient evidence. 
Where the evidence is insufficient to enable the Board to pass intelligently upon 
the facts of the case, upon appeal a hearing de novo will be granted. 



OPINION BY COMMISSIONER LEECH— Dec. 6, 1916. 

Appeal from award of Referee Paul W. Houek. Claim Petition 
No. 743. 

An important question has been raised by this appeal and very 
little evidence before us bearing upon the particular matter upon 
which we need most light. ^ 

The evidence taken clearly established, that the accident which 
caused the injury resulting in the disability upon which this claim 
is founded, happened because of the condition of the path over the 
land owned by and contiguous to the operation being conducted 
there by the defendant company and was used generally by its em- 
ployes in going to and returning from work, at a point about one- 
half mile from the colliery in which the claimant worked as a laborer. 

There is a distinction between the word "premises" as used in 
the Act and the word property. The claimant was admittedly on 
the property of the employer at the time of the accident, but was he 
on his "premises?" If he was he is entitled to compensation. The 
word "premises" can not be enlarged in its meaning and application 
so as to include "land" or "property." There is a line somewhere be- 
tween them. There is a limit to "premises" and this is the only ques- 
tion before us for consideration. The Board regrets that there is not 
BuflSlcient evidence on this feature of the case upon which to base 
an opinion. It would have been an easy matter to have produced a 
draft or sketch showing the size and extent of the tract upon which 
this operation is being conducted and the location of the path in 
question, with relation to the plant or colliery or anything con- 
nected therewith, and have called some witnesses to show whether 
this was the only or a reasonable path for the workmen to use and 
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whether the employer had any knowledge of its existence and the 
use made of it by his employes. 

This award of the Referee is set aside and a hearing de novo is 
gi'anted. 



Shell V. Philadelphia & Beading Coal & Iron Co. 
(2 Dept. Reports 75). 

Course of employment— Place of accident— Referee* s findings of fact. 
Where the sole question with reference to the right to compensation is, whether 
the claimant was on the premises of his employer when injured, and there was un- 
contradicted testimony jthat he was not, the claim will be disallowed. 



OPINION BY COMMISSIONER LEECH, Jan. 5, 1917. 

This claim i)etition was first heard before Referee Paul W. Houck 
of the Second District and, an appeal taken to the Board from his 
finding and award upon a single question of fact: Whether 
or not the accident causing the injury upon which the claim is 
founded, occurred on the premises of the employer, and for want of 
satisfactory evidence the finding and award of the Referee were 
set aside and a hearing de novo granted. 

At this hearing before the Board it was clearly established by un- 
contradicted testimony that Mr. Shell, the claimant, at the time of 
the accident was not on the premises or property of the defendant 
company by whom he was employed and therefore the claim is ac- 
cordingly disallowed. 



Bolden v. Greer.* 

(3 Dept. Reports 75). 

Course of employment— Injury received on employer's vehicle on journey required to 
equip employe for the performance of his duties. 
While engaged in the course of his employment an employe tore his clothing so 
that it became necessary for him to go a distance from where he was working 
to procure overaUs. While traveling for that purpose on a truck belonging to his 
employer and in charge of one of the employer's drivers, he was injured so badly 
that death resulted. Held, that the deceased was engaged in the furtherance of the 
business of his employer when injured and the award of the Referee was aflSrmed. 

*See page 308 Cases Appealed to Courts. Digitized by ^UU^ It: 
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OPINION BY COMMISSIONER SCOTT— Dec. 6, 1916. 

Appeal from decision of Referee Scott, District No. 1. Claim 
Petition No. 822. 

The facts in this case are not in dispute. The only question raised 
by the appeal i-s one of law. The Referee has found as a matter of 
law that at the time the employe suffered the injury which resulted 
in his death he was in the course of employment within the meaning 
of Section 301, of the Act. The employe at the time of the accident 
was riding on a motor truck owned by the defendant and in charge 
of his driver. It cannot be said that he was then upon the premises 
where he was employed to work, as his employment involved no 
service except to load the stone from the railroad car to the motor 
truck, nevertheless we are of opinion that under the peculiar facts 
of this employment the employe was at the time of the injury ^en- 
gaged in the furtherance of the business or affairs of his employer. 

In the actual work of loading the stone, his specific employment, 
an emergency arose out of this employment, and as a result of which 
his clothing were so torn thati t was impossible for him to continue 
his work. The work had not been suspended by the ending of his 
hours of service for the day, nor on account of a definite rest period, 
nor for the purpose of eating a meal, but it was suddenly inter- 
rupted in the early part of the forenoon in the midst of his work 
and a necessity to reclothe himself was thereby created that he 
might proceed with his work. To do this he was obliged to leave 
the place where he was working and go to such place as he could 
procure overalls. This purpose and act on the part of the employe 
was so incident to the business of his employer and so closely con- 
nected with the effectual carrying out of his contract of employment 
a.s to be a part of it. His action in this regard was in furtherance 
of the business of affairs of his employer and not because of any 
individual interest or to carry out any purpose of his own. 

That he was hurt in following out what appears to us to be in 
the direct line of advancing the business of his employer is enough 
to throw about him the protection of Section 301. The Referee's 
award is therefore afSrmed and appeal dismissed. 
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Cardonal v. Locust Mountain Coal Co. 
(2 Dept. Reports 2679). 

Deathr—Dependency^Father. 
A father claimed compensation for the death of his son. The Referee found as 
follows: "That the claimant, at the time of the death of the deceased, was actually 
dependent upon his son, and since his death has not been able to contribute much 
money for the support of his wife and three children in the old country, as was his 
custom prior to the death of his son." The appeal was dismissed and the Referee's 
award affirmed. 



OPINION BY MACKEY— Chairman— Dec. 6, 1916. 
Appeal from decision of Referee Houck, District No. 2. Claim 
Petition No. 831. 

The Referee adopted the following findings of -fact: — 

a. That the claimant, Angelo Cardonal, is the father of Nick 
Cardonal deceased, who while in the course of his employment on 
April 26, 1916, sustained injuries which caused his death on the same 
day. 

b. That the claimant, at the time of the death of the deceased, 
was actually dependent upon his son, and since his death has not 
been able to contribute as much money for the support of his wife 
and three children in the old country, as was his custom prior to 
the death of his son. 

A careful review of the testimony in this case fails to disclose 
any reason why we should interfere, modify or reverse the Referee 
in the adoption of these facts, for they are thoroughly borne out by 
the testimony. 

We, therefore, give them the force of finality by adopting them 
and giving the claimant the benefit of the provisions of Section 409. 
The appeal is accordingly dismissed. 



Kirincich v. Hoflfman Engineering & Construction Co. 
(2 Dept. Reports 2676). 

Death— Dependency— Non-resident alien mother. 
A non-resident alien mother is not entitled to compensation for the death of her 
son. 



OPINION BY COMMISSIONER LEECH— Dec. 6, 1916. 
Appeal from award of Referee W. B. Scott, District No. 1. Claim 
Petition No. 950. i ,^r\i^i^ 
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At the hearing on the appeal it was admitted by counsel for claim- 
ant that Catherine Kirincich, mother of decedent, and one of the 
claimants, is a non resident alien, her residence being in Dobrinj, 
Austria, and under provision of Article III, Section 310, she is 
not entitled to any compensation. 

The only question remaining is whether or not the other claimant, 
John Kirincich, father of decedent, was to any extent dependent 
upon his son, Joseph Kirincich, at the time of his death? 

We have considered the argument of counsel and have gone care- 
fully over all the testimony in this case and are convinced that the 
Referee was fully warranted in finding as a fact, from the testimony, 
that John Kirincich, the father, was not to any extent dependent 
upon this deceased son for support at the time of his death. De- 
pendency is a question of fact. There was sufficient testimony 
before the Referee to support such a finding. 

The findings of fact in this case are all adopted by the Board 
and the disallowance of compensation and award of $100 to cover 
burial expenses are affirmed and the appeal is dismissed. 



Keller v. Aubrey Ice & Coal Co.*^ 
(2 Dept. Reports 2680). 

Referee^ 8 findings of fact. 
A Referee will not be reversed if there is suflScient evidence to sustain his award, 
unless it appears that he was inadvertently misled or has misused the discretion 
lodged in him under the law and the practice of the Board . 



OPINION BY MACKEY— Chariman— Dec. 6, 1916. 

Appeal from decision of Referee Klauder. Claim Petition No. 
294. 

The Referee has found the following facts are based properly upon 
the testimony in the case and which we hereby adopt as conclusive: 

"Harry Keller previous to April 14, 1916, had been in the employ of 
Charles Ross, Sr., who traded under the name of Aubrey Ice & Coal 
Company. His wages at the time of the alleged injury were ?5 
per week and were payable weekly. He died on April 18, 1916, as 
a result of pulmonary oedema following infection and the effects of 
an abscess in the groin. He left surviving him the following de- 
pendents: A widow (the claimant) who resided with him at the 

♦See page 308 Cases Appealed to CJourts. Digitized by ^OOQ IC 
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time of his death and five children under the age of sixteen years, viz: 
George, bom June 3, 1908; Freddie, born September 26, 1910; Harry, 
bom May 14, 1916; Willie, born February 6, 1914; Marie, bom Oc- 
tober 8, 1915; and further that the claimant expects another birth in 
about five months." 

The consideration of the important question in this case, however, 
is not free from difficulty, that is, was the death of the deceased, 
the husband of the claimant, caused by an injury received during 
the course of his employ mept? The referee has given very careful 
consideration to all the evidence produced on both sides and has 
concluded that it is suffi^ciently substantive, reliable and satisfac- 
tory to sustain a verdict for the claimant "in law and good judg- 
ment" and he has found accordingly "that the death of the said Harry 
Keller was due to an accident received by him while acting in the 
course of his employment with the defendant." 

We are not unmindful of the importance of a careful review of 
the evidence by us before we either affirm or set aside this finding 
of fact because upon it depends the determination of all the issues 
involved in the case. President Judge Bechtel, of Schuylkill County, 
has upheld the finality of the findings of facts by the Board. Section 
409 of our Compensation Act provides: "A referee's findings of 
fact shall be final unless the Board shall allow an appeal 
therefrom as hereinafter provided. The Board'a findings of 
fact shall in all cases be final. P^om the referee's decision on any 
question of law an appeal may be taken to the Board and from any 
decision of the Board on a question of law an appeal may be taken 
to the Courts as herein provided." Judge Bechtel further said, 2 Dept. 
Reports, page 2539. "We, nowhere in the Act, find any express pro- 
vision authorizing the Courts to reverse the findings of fact of the 
Compensation Board. It is very significant that the Act provides 
that the Board's findings shall be final in all cases and that in the 
section providing for an appeal to the Courts, distinctly states on 
questions involving matters of law. We do not think that it was 
the intention of the Legislature, nor do we think that the plain 
language of the Act gives to the Courts the right to reverse the 
findings of fact of the Compensation Board." This has been uni- 
versally held by the Courts of Appeal, of all States having compen- 
sation laws where the conclusiveness of the findings of fact of the 
Compensation Boards has been considered. This must necessarily 
be so in order to carry out and to give proper effect to compensation 
law, thus limiting the . field of litigation and facilitating cnoclu- 
sions. We have adverted to this subject for the purpose of calling 
it directly to the attention of the court if this case should be further 
reviewed and also for the purpose of emphasizing the importance 
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of our Referees only finding facts that can be clearly substantiated 
by the testimony and can be adopted in good conscience by the 
Board. A certain phase of the. testimony in this case raises the im- 
portant question of the weight of hearsay testimony in the deter- 
mination of a case. We have several times referred to this subject 
and have clearly enunciated the thought that before any verdict 
can stand it must rest on substantive evidence. 

The Referee in this case was evidently mindful of every ob- 
servation made by this Board as to the duties of Referees in hearing 
testimony addressed to the determination of an involved and per- 
plexing question of fact and he adopted the proper method of investi- 
gation as previously suggested by the Board under Section 428, 
providing, "that neither the Board nor any Referee shall be bound by 
technical rules of evidence in. taking any hearing or investigation." 
No case has been called to our attention that has more thoroughly 
justified this section than the one under consideration. If there 
ever was a case where the referee and the Board should patiently 
exhaust every avenue of information it is this one. 

This is the typical case of the destitution of a family following the 
death of the wage earner. The mother with five small children, the 
oldest being nine years and the youngest nine months, is in an ex- 
pectant condition and will have added to her responsibilities the 
care of a posthumous child in about five months. While the burden 
of proof is upon this claimant as in all other cases, has she failed to 
establish her case? We are not unmindful of the difficulties of 
proof, as frequently death closes the avenue of direct testimony, 
for by the very nature of employment many of these accidents hap- 
pen with no eye witness. Perhaps we have gone as far as any Board 
in insisting upon what might be called "common law evidence" but 
we are aware that the courts are gradually opening the doors to 
• testimony that might in the old practice be repugnant to traditional 
theories and are coming to the conclusion that often the statement 
of a deceased is so closely related to the main event under consid- 
eration that when taken with its corroborating circumstances and 
the evidence of physical injury which the body of the deceased pre- 
sents that they all lead the mind to a firmer conviction and to a more 
satisfactory result than often times can be reached through the me- 
dium of witnesses whose .credibility is not beyond impeachment or 
whose memories are at least treacherous and uncertain. 

The Referee in this case has discussed all the various phases of 
the testimony direct, circumstantial and hearsay, which have led 
him to the conclusion that the injury which caused the death of 
the deceased was sustained during the course of his employment 
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for the defendant. We would feel constrained to adopt his facts for 
the reasons set forth in his findings even were it not for the direct 
testimony of George Keller the eight year old son of the claimant 
who appeared before the Keferee as an eye witness to the injury. The 
Referee has analyzed his testimony, discussed its weakness and 
has adopted it in the main. His findings of fact, therefore, and the 
award incident thereto cannot be said to rest upon hearsay testi- 
mony. The Referee has adopted the direct testimony of this wit- 
ness and we, therefore, in accordance with our precedents aflSo^m 
him in this particular, for we have previously said that where the 
Referee passes upon the credibility of witnesses, we have no dis- 
position to reverse him unless it is apparent that he has been in- 
advertently misled or has misused the discretion thus lodged in 
him under the law and our practice.* 

We find no reason to impeach the Referee as to the importance 
which he has attached to the testimony of this young witness. He 
evidently was thoroughly convinced that this is a most meritorious 
case and that the unfortunate widow was faced with a difficulty 
of proof and a hostility of witnesses produced by the defenilaat 
not compatible with the merits of her case nor the humanities of 
her situation. We are convinced that he has given the case full and 
adequate consideration and that his findings of fact are supported 
by the evidence. They are accordingly adopted by us and neces- 
sarily, therefore, his conclusions are irevitable and his award is 
sound. 

The appeal is accordingly dismissed. 



Clouser v. State Workmen's Insurance Fund. 
(2 Dept Reports 2784). 

Award — Recovery of earning capacity — Suspension of compensation. 
An employe suffered amputation of the thumb of the left hand at the first joint 
and the index finger of the same hand at the second joint. After some months of 
total disability he returned to work at a higher wage than he was receiving before 
the accident. The employer thereupon filed a petition asking for the termination 
of the agreement as of the time when he began work. Held, that compensation 
payments should be suspended so long as the capacity or earning power of the 
claimant remains unchanged, not to exceed the three hundred or five hundred week 
periods fixed by the Act for partial or total disability as the case may be, with 
a declaration of nominal liability on the part of the employer, which liability is 
subject on future petition to the Board to be modified or terminated. 
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OPINION BY CX)MMISSION SCOTT— Dec. 11, 1916. 

Compensation Agreement No. 2259 was executed between the 
claimant and the State Insurance Fund on behalf of the Wincroft 
Stove Works, the employer. The installments of compensation 
agreed upon were paid from February 12 to June 12, 1916, pre- 
sumably for total disability. 

On July 14, 1916, a petition by the defendant was presented to 
this Board for termination of the agreement on ground that disability 
had terminated. The claimant filed his answer denying the aver- 
ments of the petition. The issue thus raised was referred to Referee 
Baylor for determination. It is here suggested that when petitions 
to modify or terminate compensation agreements or awards are 
referred to a Referee for a hearing, they shall be accompanied by 
a copy of the original agreement or award. 

After due notice to the parties of the time and place of the hear- 
ing, hearing was had and the Referee found that the incapacity of 
the injured employe had ceased and he decreed termination of the 
agreement from June 15, 1916. From this decree, appeal has been 
taken by the claimant. 

This brings before the Board for its consideration, Section 426, 
which reads: 

"Any agreement or award of compensation may be modified or 
terminated at any time by a subsequent agreement approved 
by the Board, and may be modified or terminated by the 
Board or a Referee designated by the Board, on the petition 
of either party, on the ground that the incapacity of the in- 
jured employe has subsequently increased, -decreased or ter- 
minated." 

From the testimony, the Referee has found the following facts: 

That Jonathan Clouser's finger and thumb are perfectly healed 
*ind that he is able to work; 

That his earning capacity has not been impaired by the injury, 
as he admitted at the time of the hearing that he was earning more 
per day than he was at the time he was injured ; 

That the lodges to which he belonged stopped paying him benefits 
some time in June, 1916; 

That he started to work on August 3, 1916, and that his wages 
were |2.50 a day ; 

That he has been paid compensation from February 12, 1916, to 
June 15, 1916, ?126. , 

Which findings of fact have been made by him the basis of his 
decree terminating the agreement as follows: 
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"It is hereby ordered and decreed that the Compensation Agree- 
ment No. 2259, between Jonathan Clouser, employe, and the State 
Workmen's Insurance Fund, for Wincroft Stove Works, employer, 
shall be terminated as of the date of June 15, 1915, as Jonathan 
Clouser's injury had entirely healed at that time and his disability 
had ceased." 

It has been suggested that there may be uncertainty on the part 
of the Referees on petitions to modify or terminate agreements 
or awards; whether they shall make only findings of fact and report 
the same to the Board, or, in addition, state conclusions of law and 
make an award or order, ar dismiss the petition, as in the case of 
a claim petition, so that conditions of increased or diminished in- 
capacity of the employe can be fully disposed of without reference 
back to the Board unless an appeal shall be taken, and in case of 
a petition to terminate the agreement or award, whether, if the 
earning power of the employe is restored for the moment, but likely 
to change again or be lost, such construction and interpretation 
can be made of Section 426 as to authorize the suspension of the 
compensation payments with a declaration of liability on the part 
of the employer for th^ purpose of keeping alive his liability and 
the workman's claim for compensation and the right to present a 
new petition to the Board in the event new circumstances shall 
arise to render such a course appropriate. This practice on peti- 
tions to terminate agreements or awards has been adopted by the 
English Courts under the British Acts and we think the same prac- 
tice is. necessary, and can be profitably adopted under our Act to 
work equal justice to the parties and to protect the possible future 
rights of the employe. Reasons for the adoption of this practice in 
England is well set forth in Owners of the vessel "Tynron" t?- 
Morgan, 2 B. W. C, page 406, where there was a probability of a 
recurring incapacity from injury which was of a permanent nature 
similarly as in the case before the Referee. 

Cozens-Hardy M. R. in the course of his opinion deciding that 
the award in that case ought to be made in a shape which could not 
end the workman's right to compensation for ever by terminating 
absolutely the employer's liability, said: 

"I have no doubt what our order ought to be. The workman hei-e 
was a sailor, and he met with an accident which arose ^out of and in 
the course of his employment. He was ruptured. Directly the 
vessel reached the Mersey he was medically examined and the doc- 
tors certified that he was unfit for work. He was paid off and an 
agreement was entered into under which the employers agreed to 
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pay him 19s, 7d. a week during incapacity. On December 11, 1908, 
they took out an application to review the agreement ♦ ♦ ♦ ♦ 

An application was made to the learned County Court Judge 
that he should make what is sometimes called — ^not quite accurately 
— ^a "supensory" award; that is to say, to award a nominal sum 
of Id a week or to make a declaration of liability — it does not matter 
which way you put it. ♦ ♦ ♦ In my opinion this appeal must 
be allowed to the extent of altering the award by awarding Id. 
a week and the appellant must pay the costs of the appeal." 

Moulton, L. J., in his opinion in the same case said: 

"This is a case in which a workman receives a permanent injury, 
the effect of which is that with proper appliances, he is now able 
to earn as much as he could at the time of the accident, although 
there had been a period during which he was totally incapacitated 
for work. Under these circumstances the employers, as they are 
entitled to do, applied for a review of the agreement to pay com- 
pensation. They do not wish any longer to pay him on the basis 
of total incapacity, and for the moment, he is earning his full 
wages. That power of review from time to time is a most useful 
one. It is intended to make the compensation in justice to both 
parties fit in with the then earning power of the injured workman. 
* ♦ ♦ ♦ It must not, however, be allowed to work injustice to 
the workman. ♦ ♦ ♦ ♦ To enable the workman to get proper 
compensation it is necessary to assess a nominal amount of com- 
pensation so long as the injury to the earning power is not actual, 
but is only latent, and when that is done that gives the judge the 
power of making the compensation substantial when the injury to the 
workman's earning power becomes impaired." 

Keferees to whom petitions under Section 426 shall be referred 
sliall, therefore, follow the rule hereinbefore outlined in their dis- 
position of petitions to modify or terminate agreements or awards. 

The ground of appeal in this case is alleged error in the second 
finding of fact, which in substance is that at the time of the hear- 
ing and for a short time before, the employe was earning more than 
he was at the time he was injured, which finding involved the further 
conclusion of fact that his earning capacity was no longer impaired 
by the injury and was the basis on which the Referee terminated 
the agreement. 

As we read in the testimony, this conclusion is very liable to work 
injustice to the employe, the injury although partial, is permanent, 
amputation of the employe's thumb at the first joint of the left 
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Land and the index finger at the second joint of the same hand was 
made necessary by the injury. 

The termination of the agreement as of June 15, 1916, made by 
the Referee, in view of the nature of the injury and under the cir- 
cumstances as developed in the testimony, is more than likely to be 
prejudicial to the employe. The second finding of fact and the de- 
ci*ee based thereon will be reversed, the other findings of fact in so far 
as they are material, are aflSxmed. The Section of our Act under 
consideration deals with an actual agreement or an award here- 
tofore made and provides that the agreement or an award may be 
modified or terminated at the instance of the employer or employe, 
which is the same thing as to increase, decrease or terminate the 
compensation payments subject to the maximum fixed in the Act. 
The evident purpose being to afford an opportunity to either party 
from time to time to have a review of the earning power of the 
employe so as to accurately adjust the compensation payments to 
fc^iich earning power as may be found to exist. 

In place of the second finding of fact made by the Referee, we 
substitute and adopt the following: That at the time of the acci- 
dent -the employe was earning $2.00 per day, that on August 3, 1916, 
he was able to return to work and received wages the sum of $2.50 
per day, that the injury he sustained by the accident in the course 
of the employment was partial but permanent in its nature and 
likely to cause a future impairment of his earning power. We 
reverse the decree of the Referee wherein he has terminated the 
agreement and we otherwise modify it by the following order or 
decree. 

Now, December 8, 1916, in accordance with this opinion and fol- 
lowing the practice which we have indicated shall be adopted the 
findings and decree of the Referee are reversed in so far as his 
decreeo rders the termination of Agreement No. 2250 and his decree 
is otherwise modified. The compensation payments due and pay- 
able by the State Insurance Fund on behalf of the employer, the 
Wincroft Stove Works, to Jonathan Olouser, the claimant, are sus- 
pended from August 3, 1916, so long as the capacity or earning 
power of the claimant remains unchanged not to exceed 300 or 500 
weeks periods fixed in the Act for partial or total disability as the 
rase may be, with a declaration of nominal liability on the part of 
tbe employer which liability is subject on future petition to the 
Retard to be modified or terminated. 
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Dearing v. Pennsylvania Central Light & Power Co. 

(2 Dept Reports 2790). 

Course of employment— Assault hy fellow employe in an altercation about their work. 
The claimant and defendant's foreman engaged in an altercation respecting the 
method in which certain work was being done, and, as a result, the claimant was 
pushed or fell off a wagon, thereby injuring his ankle. Held, that the claimant 
was injured in the course of his employment and that the altercation grew out of 
the employment itself, rather than from any purely personal motive or reason. The 
award of the Referee was affirmed. 



OPINION BY COMMISSIONER SCOTT— Dec. 11, 1916. 

Appeal from decision of Referee Snyder, District No. 6. Claim 
Petition No. 1086. 

The Referee has found substantially: 

That the claimant, Jesse W. Dearing, was employed by the de- 
fendant company, and was in its employment September 2, 1916; 
that on that day he left the company's work some time near noon 
in the forenoon to go to a blacksmith shop to have work done on 
his wagon or team and returned to the work about half past one of 
the same day; that Ray Nankeville was line foreman for the defend- 
ant company and had hired the claimant to drive team for him. 
At the time of the accident the claimant was driving his own team. 
Mr. Nankeville was dissatisfied with the claimant's delay in getting 
back to work on time; he thereupon notified him his further services 
were not needed, and asked him to take off the wagon the material 
belonging to the company. Both the claimant and the line fore- 
man became angry and an altercation took place between them, 
both parties indulging in considerable profane language. It 
is not entirely clear from the testimony whether the foreman as- 
saulted the claimant, and if he did, whether the assault was provoked 
on account of the way in which the tools and material of the com- 
pany were being put off the wagon, or because of the vulgar names 
the claimant addressed to the line foreman ; that the claimant either 
fell off the wagon or was pushed off by Nankeville, as the claimant 
states. The accident happened when he went off the wagon and 
lit on the foot that developed the injury, being a bad sprain of the 
ankle. These findings of fact are adopted by the Board. We can- 
not, however, adopt all the legal applications attempted by the 
Referee and conclusions of law drawn by him in his discussion nor 
do we think they are all necessary to a proper determination of the 
case. Section 202, applies only to the liability of employers in 



Digitized by 



Google 



284 

actions at law and cannot be applied to establish a right to com- 
pensation where the parties accept Article III, but since any appli- 
cation of the provisions of Article II by the Referee is not necessarily 
involved in his conclusion and award, this part of his discussion is 
disregarded by us. The conclusion by the Referee that at the time 
of the accident the employe was in the course of his employment 
is, however, involved in his award, and there may be some doubt 
as to whether this conclusion of fact, or law and fact is fully justi- 
fied by the circumstances of the case. It is reasonably clear that 
the accident and resultant injury occurred before the claimant was 
discharged and had left the employment in which he had been en- 
gaged for the defendant company, since immediately before he fell 
off the wagon it appears he was handling tools and materials belong- 
ing to the defendant company, which we think is sufficient to sus- 
tain the finding that at that time he was in the course of his em- 
ployment. True, not every injury which results from a quarrel 
between employes can be said to have occurred in the coarse of thei?* 
employment, as frequently by the personal nature of the quarrel, 
the parties take themselves out of the course of employment, but 
in this case the dispute seems to have been about the method in 
which the work was done by the claimant. The other question raised 
by the defendant is that the injury was caused by an act of a third 
person intended to injure the claimant because of reasons personal 
to him and not directed against him as an employe or because of 
his employment. 

The conclusion of the Referee assumes that the action of the 
foreman which seems to have resulted in the injury, grew out of the 
employment itself and was prompted by his relation and connection 
with the work and that of the claimant with the work, and not on 
account of an independent; and purely personal motive or reason en- 
tertained by the foreman against the claimant. Doubtless there 
was a personal element in the anger which he exhibited at the time 
of the accident, but it can hardly be contended that the claimant 
would have suffered the injury he did suffer had not the particular 
disagreement arisen about the work in the course of the employ- 
ment. 

We, therefore, agree with the Referee's view of the intention in 
the mind of the foreman at the time the claimant sustained the 
injury. The appeal is, therefore, dismissed and the award made as 
affirmed. 
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Eeinhard v. Egypt Silk Mills.* 
(2 Dept Reports 2874). 

Course of employment— Boy sent on errand to part of his employer's plant other 
than that in which he was ordinarily employed. 
The claimant, a boy fourteen years of age, was directed by his foreman to go to 
a room in the defendant's plant where certain machinery was located. While there, 
and while not engaged in the particular duties of his employment, in some unknown 
manner his hand was caught in some machinery and severely injured. Held, that 
the claimant had met with an accident in the course of his employment and the 
award of the Referee was aflSrmed. 



OPINION BY MAOKEY— Chairman— Dec. 16, 1916. 
Appeal from decision of Referee Houck. Claim Petition No. 1222. 
The Referee found the following facts: 

(a) That the claimant, Russell E. Reinhard, was employed by de- 
fendant company and on July 29, 1916, while not actually engaged 
in the performance of his particular dutle^^. on the premises of de- 
fendant company, at machine in a room to which he was directed 
to go by his foreman, his presence in said room being required by 
the nature of his employment, met with an accident and sustained 
injuries which resulted in the permanent loss of the use of his right 
hand. 

(b) That at' the time of accident claimant, a boy fourteen years 
of age, together with an inexperienced operator of picking machine, 
sixteen years of age, were at picking machine and in some unknown 
manner claimant had his right hand caught in machine and sus- 
tained injuries which necessitated amputation of four fingers. 

(c) That the claimant had been at machine about ten minutes 
before accident happened but at no time was claimant forbidden 
to be at machine or warned of the danger by anyone in authority, 
there being no foreman in room and the two boys were permitted 
to be there together and at no time were they engaged in fooling 
with each other. 

(d) That claimant received medical, surgical and hospital treat- 
ment at Allentown Hospital, bill for which amounts to f48. 

(e) That weekly earnings of claimant at time of accident were 
?r;.50 per week, payable semi-monthly. 

(f) That claimant has been disabled from viork from time of 
accident, July 29, 1916, to time of hearing and still unable to do any 
kind of work, his injuries being only partially healed. 

(g) That defendant company had due notice of accident. 

*See page 308 Cases Appealed to Ck>urt8. 
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We affirm all the -above findings as they are clearly based upon 
the credible evidence produced. 

The Referee's award is based upon the provisions of Article III, 
Section 306- (c), while that portion of his award affecting the medi- 
cal service is clearly and properly based upon Paragraph -(e) of 
the same Section. 

The findings of fact, conclusions of law and award of the Referee 
are accordingly affirmed and the appeal dismissed. 



Brown v. Johnston. 
(2 Dept. Reports 2876). 

Hearing de novo. 
Upon the suggestion of. the Referee and when the parties evidently desire it, a 
hearing de novo will be granted. 



OPINION BY MACKEY— Chairman— Dec. 16, 1916. 

Appeal from decision of Referee Smith. Claim Petition No. 1277. 

Upon reading the testimony in the above case, the Board adopts 
the written suggestion of the Referee as well as the evident desire of 
the parties hereto to grant a hearing de novo, time and place here- 
after to be determined upon by the Board. 



Shipe, et al v. Chas. and Chester Reed-* 
(2 Dept. Reports 2873). 

Death— Dependency— Father . 
The father of the deceased employe* was forty-seven years of age and the mother 
forty-one. The father was employed as an engineer at a salary of $80 per month, 
was in poor health, and because of an injury was unable to work with any marked 
degree of continuity; when he was not working he was not paid.- The deceased 
son contributed one-half his wages to the family support, this contribution amount- 
ing to from $30 to $35 per month. Held, that the claimants were at least partially 
dependent on the deceased son. 

Reckless indifference to danger not a defense. 
Reckless indifference to danger cannot be urged as a defense when both the de- 
ceased and the defendants were imder Article III of the Workmen's Compensation 
Act. 

♦See page 308 Cases Appealed to Courts. Digitized by V^OOglC 



287 

OPINION BY MACKEY— Chairman— Dec. 16, 1916. 

Appeal from decision of Referee Dunn. Claim Petition No. 1246. 

The testimony in this case fixing the dependency of the claimants 
is that John R. Shipe, the father and one of the claimants, is forty- 
seven years of age, his wife is forty-one. The former is employed 
aj? an engineer by the Henderson Coal Company at a salary of J80 
per month. He is in poor health and because of an injury sustained 
several years ago is unable to work with any marked degree of con- 
tinuity; when he is not working he is not paid. The deceased son 
contributed half of his wages to the family support. This con- 
tribution amounted to from $30 to $35 per month. 

These facts were thoroughly established by the testimony in the 
case and upon them the Referee drew the conclusion that under 
the Compensation Act of 1915 the claimants were at least partially 
dependent on the deceased son. 

We adopt the findings of fact of the Referee and therefore in- 
evitably are lead to the same conclusions of law as to this phase of 
the case. The defendants urge, however, that because of the reckless 
indifference to danger manifested by the deceased in the operation 
of an automobile at the time of his injury, that there can be no 
recovery. Inasmuch as both the deceased and the defendants were 
under the terms of the Workmen's Compensation Law at the time of 
the accident, such a defense cannot be urged and no testimony can be 
considered to establish it 

The question of fault or negligence is no longer one that is in- 
volved in the consideration of compensation cases that arise under 
Article III of the Act. 

The award of the Referee is accordingly affirmed and the appeal 
dismissed. 



Vargo V. Carnegie Steel Co. 
(2 Dept Reports 2872). 

Course of employment— striking workman shot while attempting to break into fortner 

employer's premises. 
V^hile on a strike, an employe attempted to enter the property of his employer 
and was shot while thus engaged by a guard in the employ of the defendant com- 
pany. Held, that the deceased employe was not engaged in the course of his em- 
ployment when killed and the claimant's appeal was dismissed. 
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OPINION BY CJOMMISSIONER SCOTT— Dec. 16, 1916. 

Appeal from decision of Referee Dunn, District No. 8. Claim 
Petition No. 479. 

The injury and death of the claimant was due to disturbed l^bor 
conditions originating about the 1st of May of the present year, at 
the Weshinghouse Works, East Pittsburgh, and extending to Brad- 
dock, where are located works and property of the defendant com- 
pany. 

The Referee has disallowed compensation in this case for the 
reason that the employe at the time he met his death from, a shot 
fired by deputies employed by the defendant company, who were 
inside the defendant's works guarding the approaches thereto, was 
not at that time in the course of his employment with the Carnegie 
Steel Company. 

The whole affair is most unfortunate and a distressing tragedy 
seriously affecting the life of the claimant and her posthumous child. 
The testimony before the Referee seems to have been carefully de- 
veloped and in the opinio;n of the Board fully justifies his findings of 
fact and his l^al conclusions drawn therefrom. We are, therefore, 
constrained to approve the award of the Referee. 

The appeal is dismissed. 



Watson V. Pittsburgh Coal Co.* 
(2 Dept. Reports 2879). 

Course of employment— Employe' a violation of a statute does not take him out of th€ 

course of his employment. 
In violation of the law of the Commonwealth, an employe took explosive oil into 
the mine where he was working and attempted to fill his lamp. An explosion oc- 
curred whereby he was injured so badly that he died. Held, that the death of the 
deceased was the direct result of an injury caused by an accident occurring in the 
course of his employment, and that the widow is entitled to compensation. 

Injury intentionally self-inflicted — Injury due to reckless indifference to danger not 

tantamount to. 
In violation of the law of the Commonwealth an employe took explosive oil into 
the mine where he was working and in a highly negligent manner attempted to fill 
his lamp. An explosion occurred whereby he was so badly injured that he died. It 
was contended that the conduct of the deceased was so reckless as to be tantamount 
to an injury intentionally self-inflicted. Held, that this contention could not b« 

*See page 308 Cases Appealed to Courts. 
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Rustained, and compensation was awarded the widow. 

Reckless indifference to danger is no defense. 
So far as compensation is concerned, it is immaterial that an employe was per- 
forming his duties in a reckless and highly negligent manner when injured. 



OPINION BY COMMISSIONER LEECH— Dec. 21, 1916. 

This case comes before the Board by petition to determine what 
compensation, if any, is due the claimant, under a statement of facts 
agreed upon by the parties, both having accepted the provisions of 
Article III of the Workmen's Compensation Act of 1915. 

Many facts are set forth at length in the agreement, but it will 
not be necessary here to refer to any except those which seem to 
us to be material, as follows: 

David Watson, the deceased husband of the claimant, was 
employed by the defendant company as a driver in one of its 
mines. At the time of the accident he was engaged in filling his 
lamp, which was an ordinary open driver's lamp attached to 
his cap and was lighted and burning; that the deceased was 
filling his lamp with crude oil or petroleum, an explosive oil, 
which he himself had procured from a source outside the mine 
and had taken into and secreted in the mine; that whilst thus 
engaged in filling his lamp, an explosion occurred in which he 
was so badly burned that he died the next day as a direct 
result of the injuries sustained, leaving to survive him only one 
dependent, his widow, the claimant. 

The expenses of his last sickness and burial were $7.60, 
which were paid by the defendant company. 

The weekly wages of the deceased at the time of his death 
were f 15.62 based upon his fixed daily wage of $2.84. 

It is admitted that the accident, which caused the death of the 
employe, was brought about by his own wilful misconduct in vio- 
lating the provisions of Sections 2 and 3 of Article XVII of the 
Act of Jvine 9, 1911, P. L. 756 (the bituminous coal mining code) 
which reads as follows: 

"Section 2 — No explosive oil shall be taken into or used in 
any mine for lighting purposes except when used in safety 
lamps * * *.'' 

"Section 3 — All oils or materials used in open lamps shall 
be non-explosive * * *." 

Section 2 of Article XXVI of the same Act, P. L. 1911-831, provides 
that: 

"Any person who neglects or refuses to perform the duties 
required of him by this Act, or who violates any of the provi- 
sions or requirements thereof shall be deemed guilty of a mis- 

19 . , 
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demeanor and shall upon conviction thereof * * * be pun- 
ished by a fine not exceeding $200 or imprisonment in the 
county jail for a period of not exceeding three months, or both 
at the discretion of the Court." 

Under these agreed facts and the provisions of the statute above 
cited, the following questions have been raised and submitted i<>- 
wit: 

Under the circumstances stated, was the death of the de- 
ceased caused by an accident in the course of his employment, 
within the true intent and meaning of Section 301 of Article 
III of the Workmen's Compehsttion Act. 

Did not the conduct of the deceased constitute such a reck- 
less indifference to danger as to be tantamount to an injury 
intentionally self inflicted within the meaning of the Act? 

Was the deceased at the time of the accident in the course 
of his employment or furthering the business or affairs of his 
employer? 

Did not the conduct of the deceased constitute such con- 
tributory and gross neg:ligence on his part as to be a bar to 
recovery of compensation under the terms of the Act? 

Is the dependent widow entitled to any compensation under 
all the facts and circumstances of this case? 

We have considered each of these questions in its relation to the 
provisions of the Workmen's Compensation Act and have come to 
the conclusion that the Claimant is^ under all the facts and circum- 
stances of this case, entitled to compensation according to the sched- 
ule set forth in the Act. 

We will follow the rule laid down in the decisions of other States 
in the interpretation of similar provisions in compensation laws, 
that such a statute must be interpreted liberally and broadly for the 
purpose of carrying out its manifest purposes and in harmony with 
its main aim of providing support for injured workmen or those de- 
pendent upon the earnings of a deceased employe. 

In our own State in the case of Irvin v. Frost, 25, Dist. Rep. 929, 
which was a case appealed from a decision of the Board to the Court 
of Common Pleas of Philadelphia County, the question being the 
right of a posthumous child to compensation under our Act, Judge 
Ferguson in delivering the opinion said: 

An Act of Assembly of the character of the one in question 
should be interpreted broadly and in harmony with the aim of 
the Act in providing support for those dependent upon a de- 
ceased employe. Since dependents bound by the compensation 
feature of the law lose all their remedies at common law, a 
liberal construction is required." 
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The Act provides that the employer cannot be called upon to pay 
compensation "when the injury or death be intentionally self in- 
flicted" or "caused by the act of a third person intended to injure 
the employe because of reasons personal to him, and not directed 
against him as an employe or because of his employment." 

When an employer h^s entered into an agreement or contract 
with his employe to pay him, in case of injury, or his dependents 
in case of death, compensation according to the schedule in the 
Act, there is no way by which he can escape the liability thus as- 
sumed, except in the two instances specifically set forth in the Act. 

There is no doubt that the c6nduct of the deceased employe in 
wilfully disobeying the provisions of a statute making such an act 
a misdemeanor, constituted "reckless indifference to danger," but 
this is one of the defenses provided for the employer, when he has 
been made the defendant, in an act at law brought to recover dam- 
ages for personal injuries, and applies only to conditions under Ar- 
ticle II when the parties have not accepted the terms and provisions 
of Article III, and cannot apply to the present case as both employer 
and employe had entered into an agreement or contract to accept 
and be governed by the provisions of Article III. "" 

Section 301 which is the first Section of Article III provides, in 
part, as follows: 

"Compensation for personal injury * * * by an accident 
in the course of his employement shall be made in all cases by 
the employer, without regard to negligence." 

It cannot be seriously contended that the Act of deceased was 
such a reckless and indifferent exposure to danger, injury and death 
as to be tantamount to an injury or death intentionally self-inflicted 
within the meaning of the Act, for the reason that to relieve the 
defendant on this ground the preponderance of the evidence must 
establish as a fact, that David Watson, at the time he was filling his 
lamp with the explosive oil, intended to take his own life by bringing 
about such an explosion. 

A driver's lamp was a necessary part of his equipment in per- 
forming his duties in furthering his employer's business. It was 
necessary that it should be kept supplied with oil that he might see 
to do the work he was employed to do. It was perhaps a mistake for 
him to use an open lamp. It certainly was gross, if not criminal 
negligence for him to attempt to fill an open, lighted and burning, 
lamp with crude oil or any other explosive substance, under all the 
circumstances. But, if he was actually in the course of his employ- 
ment, at the time of the accident, as we believe he was, the fact 
that he was negligent or that he chose to do his work in a reckless 
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or dangerous method or under dangerous conditions is, under the 
terms of the Act, wholly immaterial. The question of negligence 
has been eliminated, and as we view it, that is all the conduct of the 
deceased employe amounted to, which is no bar to compensation, 
even though it amounts to gross or criminal negligence, whilst iii 
the course of employment. 

The policy of the Board in interpreting the Act will continue 
to be, in line with the suggestion of Judge Ferguson in Irvin v. 
Wm. M. Frost & Co., supra^ a broad and liberal one, in harmony 
with the aim of the Act in providing support for those dependent 
upon a deceased employe. 

As was said by Chairman Mackey in Marsh v. Groner, 2 Dept. 
Reports, 1108: 

"The policy of the law is against the creation of any situa- 
tion whereby a workman can be engaged in his occupation 
within the State of Pennsylvania and be deprived thereby of the 
benefits of the Workmen's Compensation Act." 

The arguments advanced in support of the contention that under 
all the circumstances no compensation is due the dependent might 
be properly addressed to the Legislature, but can have no weight 
with this Board, whose duty it is to administer the law as it stands. 
In view of all the facts agreed upon in this case a fair and reasonable 
construction of the Compensation Act brings the claimant within 
its terms and entitles her to compensation. 

We therefore find as a fact that David Watson's death was the 
direct result of an injury caused by an accident occurring in the 
course of his employment by the defendant company and that his 
weekly wages at the time of his death were $15.G2 and that tlie ex- 
penses of the last sickness and burial amounted to $7.60 which was 
paid by defendant company and that he left only one dependent, 
his wife, Mary Watson, the claimant, who is entitled to 40% of his 
average weekly earnings, |15.^2 for a period of 300 week^j and make 
the following award: 

The defendant company shall pay to Mai'y Watson, de|)endenf, 
40% of 115.62 or |6.25 per week for a period of 300 weelcs, payable 
semi-monthly. 
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Marcej^ v. Luzerne Coal & Coke Co. 
(2 Dept. Reports 2944). 

Referee* s award— Findings of fact. 
An employe in a mine, carrying a sledge hammer over his shoulder, was standing 
directly under an electric feed wire adjusting his cap, when there was a flash and 
the employe, uttering a peculiar sound of *'ugh," fell to the floor of the mine dead. 
The wire was within easy reach of both the hammer and the hand of the deceased, 
who was in perfect health up until the time of the accident. Held, that the finding 
of fact by the Referee that the deceased met his death as the result of an electrical 
shock caused by an accident tn the course of his employment should be affirmed. 



OPINION BY COMMISSIONER LEECH— Dec. 21, 1916. 

Appeal by defendant from decision of Referee Dunn. 'Claim Pel' 
tion No. 77i: 

Two questions are raised by this appeal: 

First — ^Was tbe deceased electrocuted? 

Second — ^Were his parents dependent? 

The Referee after a full hearing decided both questions m the af 
firmative, having found as a fact that the deceased lost his life 
by electrocution as the result of an accident while in the course of 
his employment by the defendant company and that the parents 
were to some extent dependent upon the deceased for their support 

An instant before the deceased was killed he was standing directly 
under an electric feed wire carrying 440 volts, talking with his fatlior. 
He carried over his shoulder a sledge hammer and was adjusting 
his miner's cap when his father turned to walk to his own room 
nearby. He had taken but three steps when he saw a flash and heard 
a peculiar sound uttered by his son which was described by him as 
"ugh," and turning saw his son's lifeless body lying on the track 
before him. The son was in perfect health up until this accident. 
The certificate of death, signed by the local Registrar, shOTving the 
cause of death to be "electrocution by live wires in mine, accidental* 
was offered in evidence. 

The distance between the floor of the mine and the electric wires 
overhead was not measured nor fixed accurately but was estimpte^l 
by a witness to be about 6 feet 10 inches and the height of the <!(»- 
ceased estimated to be 5 feet 8 inches, allowing for inaccuraci*).^ in 
the estimates it must be admitted that the hand of the deceased 
and the sledge must both have been dangerously near, if not in con- 
tact with the wires. When this is taken into consideration togH^cr 
with the facts which were proven, a sudden flash, a peculiar sound 
"ugh" and the lifeless body lying on the track leads us to the con 
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elusion that the Referee was correct in finding as a fact that Frank 
Marcey, the deceased, met his death as the result of an electrical 
shock caused by an accident in the course of his employment by the 
defendant company. No other inference or conclusion will harmon- 
ize with the facts and circumstances surrounding this accident. 

The evidence taken in support of the dependency of the parents 
was suflftcient, if believed by the Referee, to warrant his finding aa 
a fact that they were dependent upon their deceased son for sup- 
port to some extent at least. 

We, therefore, adopt the findings of fact by the Referee, approve 
his conclusions of law, afiirm his award^and dismiss the appeal. 



Myers v. Pittsburgh Coal Co. 

(3 Dept. Reports 5). 

Disability— Connection with accident — Natural development of pre-existing disease. 
In escaping from a falling roof in a mine, the claimant suffered from great weak- 
ness and prostration. He had been suffering from mitral-stenosis before the day on 
which the roof fell and the weight of the medical testimony was that this disease 
would not be directly a*ccelerated or aggravated by either momentary exertion or 
fright. Held, that the claimant's disability was due to the natural development of 
the disease and the disallowance of compensation by the Referee was afl5rmed. 



OPINION BY COMMISSIONER SCOTT— Dec. 21, 191^. 

Appeal from decision of Referee Dunn, District No. 8. Claim 
Petition No. 557. 

This api)eal is based upon the contention that the claimant has 
been incapacitated because of a sudden and somewhat unexpected 
fall of the roof of part of a worked out room in the Dickson Mine, 
an operation of the defendant company, and that his condition is 
the direct result of injuries sustained while he was removing the 
supporting posts in this room. 

In escaping from under the falling roof the claimant lost con- 
sciousness for a short time and became excessively weak and pros- 
trated as the result of his exertion in getting away, or from, the 
fright and nervous shock he was subjected to, probably from both 
causes. He was not, however, caught by the fall and there were no 
marks of physical violence, bruises or abrasions on his person and 
the evidence does not show that he sustained visible injuries of any 
kind On account of what happened. . 
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The defendant contends that the claimant's disability is fully ac- 
counted for by the previous condition of his heart, entirely independ- 
ent of what did occur in the mine April 10, 1916. 

The medical testimony is in agreement, that the claimant had prior 
to this occurrence mitral-stenosis, a narrowing of the mitral valve 
on account of a vegetable growth on the lips of the valve. Th^ 
weight of the medical evidence is that the claimant had this heart 
ii flection before the time of the alleged accident, possibly in a less 
degree. The question here being whether what happened directly 
accelerated or aggravated this previous heart disease. 

If the agreed diagnosis had been dilatation of the heart instead of 
mitral-stenosis, the exertion he doubtless made at the time of the 
fall of the roof would appeal to us as a reasonable and probable 
cause of his subsequent condition and disability; or had the medi- 
cal testimony been to the effect that his present disability was the 
direct result of neurasthenia, the shock he sustained from his evi- 
dent fright would also be a reasonable and probable cause for. his 
present condition, but mitral-stenosis,' in the light of the preponder- 
ance of the better considered medical testimony, would not be di- 
rectly accelerated or aggravated by either momentary exertion or 
fright. We do not think the testimony in the case calls for the ap- 
plication of the legal principles announced in the English case of 
Yeates v. S. Kirby F. & H. Colleries, Ltd., 2 K. B. 538, and N.C. 0. A. 
Vol. 3), 225, where a nervous shock sustained by a workman caused 
by excitement and alarm alone was held to be a personal injury within 
the meaning of the English Wormen's Compensation Acts. 

Even if the exertion or fright in this case could be considered 
as an eflttcient contributing cause to the disability, yet where these 
possible causes are unaccompanied by any physical injury, under 
the reading of Section 301, of our Act. we will adopt rather the ruling 
Michigan Ind. Ace. Bd. rendered in 1914 in the case of Visser v. 
Michigan Cabinet Co. denying compensation where an employe who 
had organic heart disease, in moving furniture from an elevator 
was greatly excited and shocked by the upward movement of the 
elevator and immediately thereafter in wheeling on a hand truck, 
the load taken from the elevator to a point in the room forty feet 
distant, fell dead, having suffered no visible physical injury. 

The disease which it is apparent* the claimant had prior to and 
since the alleged accident is a germ disease or infection and has 
no doubt been progressive and we are satisfied under the medical 
testimony that the claimant's disability, unaffected by his exertion 
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from the shock or fright, was the natural development of the mitral- 
stenosis. 

Entertaining this view, we affirm the findings and conclusions of 
the Referee. Appeal dismissed. 



O'Shaughnessy v. Dravo Construction Co.* 

(3 Dept. Reports 8). 

Awards — Refere&s findings of fact. 
A claimant alleged that he had sustained a fractured fibula. The attending phy- 
sician testified that he had not. The Referee sustained the claimant's contention 
and awarded compensation. On appeal to the Board, the hospital record showing 
that there had been a fracture, was received and considered. In the absence of 
any testimony that the claimant had met with a second accident between his leaving 
the attending physician and his admission to the hospital, the award of the Referee 
was affirmed . 

Appeals — Evidence— Hospital record. 
At the argument of an appeal before the Board, a hospital record will be received 
and given due consideration. 



OPINION BY COMMISSIONER LEECH— Dec. 26, 1916. 



Appeal from award of Referee Dunn, District No. 8. Claim Petition 
No. 677. 

At the argument of this appeal before the Board, the dispute nar- 
rowed itself down to a single question of fact, to wit: Did the 
claimant really suffer a fracture of the left fibula as a result of the 
accident? The Referee had decided this question in the claimant's 
favor but no X-ray had been taken and the testimony of the at- 
tending physician was directly to the contrary, "Found tibia and 
fibula in perfect condition" admitting however that it was ppssible 
that he might be mistaken. As the claimant had been admitted 
shortly (ten days after the accident) to Kings County Hospital, 
Brooklyn, where it was claimed an X-ray had been taken and the 
claimant was confined for some time undergoing treatment for a 
fractured fibula, it was decided to secure from the Kings County 
Hospital authorities a full report of the case. This report as made 
out by the attending physician, Thomas T. Price, was received by 
the Board and is attached to and made part of this record, and 
states that an X-ray was taken and showed a "fracture of left 

*See page 308 Cases Appealed to Courts, 
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fibula about middle one-tbiid" and that the fracture was "reduced" 
and the claimant "discharged in plaster cast of left leg on crutches" 
and that "no pay has been received for treatment." 

"Admitted to Hospital May 23, 1916." 

"Discharged from Hospital May 28, 1916." 

"Admitted to Home for Aged and Infirm May 31, 1916." 

"Discharged from Hospital May 28, 1916." 

Whilst this report does not preclude the possibility that the claim- 
ant met with another accident during the five days between leaving 
Pittsburgh and his admission to the Kings County Hospital which 
fractured the small bone in his left leg, there is no testimony war- 
ranting any such inference, therefore, the Referee's findings of fact 
are adopted by the Board, his conclusions of law approved and award 
affirmed and the appeal dismissed. 



Wazinsky v. Thomas Colliery Co. 
(3 Dept. Reports 11). 

Practice — Agreements — Correction o/ errors in agreements approved by the Board — 
Claim petitions—Petitions for review. 
If a compensation agreement has been executed by an injured, employe and his 
employer, and this agreement has been duly filed and approved by the Board, a 
claim petition based on the same injury cannot be subsequently filed and main- 
tained, notwithstanding the fact that there may have been mistakes in the com- 
pensation agreement respecting the true amount of wages or other material facts. 
The remedy is by review of the agreement under Section 423. 

Practice — Petitions for review — Consideration of testimony taken under a claim 
petition mistakenly assigned to a Referee. 
If a claim petition is» through mistake, filed to correct errors respecting material 
facts appearing in a prior compensation agreement for the same injury, and testi- 
mony is taken before a Referee upon the claim petition respecting the alleged errors 
this testimony will be admitted and considered by the Board on the application for 
a review of the compensation agreement, although the proceedings on the claim pe- 
tition itself will be set aside. 



OPINION BY COMMISSIONER SCOTT— Dec. 2G, 1910. 

Appeal from decision of Referee Honck, District No. 2. Claim 
Petition No. 991. 

The record in this case shows that the claim petition was filed in 
the Compensation Bureau at Harrisburg on August 30, 1916. It 
also discloses the fact that a compensation agreement was executed 
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between the parties March 24, 1916, for disability and compensation 
paid^ according to the terms of the agreement, up to and including 
May 15, 1916, at f 5 per week. 

It is not apparent from the record before us whether the provisions 
of Section 411 were complied with, and a certified copy of the com- 
pensation agreement filed with the Board and duly approved by it; 
but we will presume this to have been done unless it be shown to 
the Board that the directions in Section 411 relative to the execution 
and approval of agreements were not complied with in 'this case. 

Assuming that the compensation agreement was executed by the 
parties and duly filed and approved by the Board, this appeal should 
not now be before the Board, since if there was a mistake about 
the true amount of wages, the character of the injury or any other 
material fact in the agreement, the remedy is by review of the agree- 
ment under Section 423 directly to the Board and not 'by a claim peti- 
tion and the proceedings thereunder up to an appeal as 
appears to have been the procedure adopted in this case. Hence, 
if the compensation agreement mentioned in the record has been 
regularly filed with the Bureau and approved by the Board, the 
proceedings on the claim petition and this appeal from the Referee's 
findings and conclusions must be set aside, as the Referee in such 
case has no jurisdiction. 

It is suggested that since testimony has been taken before the 
Referee upon the alleged errors in the agreement executed by the 
parties, that this Board on application made by the claimant for a 
review of the agreement on Form W-32, will entertain such petition 
and permit the statements and testimony in the record of this appeal 
to be offered before the Board and considered by it so that the 
questions material to a proper adjustment of the disputes between 
the parties may be directly disposed of without the expense and 
delay of again taking the testimony. 



Donetti v. Berwind- White Coal Mining Co. 

(3 Dept. Reports 15). 

Death Dependency — Evidence held insufficient to establish depedency of a father. 

When killed, a son was making his home with his parents, paying no fixed sum 
for board, but giving to his parents such portion of his earnings as he had left 
after paying for clothyig and incidentals. This amounted sometimes to $10 and 
sometimes to nothing. > The father was sixty-three years old, was earning $fi5 per 
month, and owned a property worth $2,000 on which there waa a small mortgage. 
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He owed debts, in addition to the mortgage, amounting to $450. The father and 
mother occupied a portion of a house, renting the remaining portion for ^14 per 
month. Rent was also received from another house amounting to $8 per month. 
Held, that there was no dependency shown, and compensation was denied the 
parents. 



OPINION BY COMMISSIONER SCOTT— Dec. 26, 1916. 

This case comes before the Board on a statement of agreed facts, 
requesting the Board to determine whether the claimant was to 
any extent dependent on the deceased employe for support at the 
time of his death. 

The material facts agreed upon are: 

That Joe Donetti, aged twenty years and nine months, son of 
Nicola Donetti and of Mariastella Donetti, was fatally injured in 
the course of his employment as a miner with the defendant com- 
pany in Eureka Mine No. 36, at Windber, Pa., on October 30, 1916; 
that he died November 3, 1916, at. the Windber Hospital; that at 
the time of his death he was unmarried and without issue, making 
his home with bis parents, paying no fixed sum for boarding, but 
giving to his parents that portion of his earnings that he had left 
after pay days, which amounted to $5, |8, or $10, and sometimes 
nothing, being the amounts he had left after paying for his clothing 
and other incidentals. 

That Nicola Donetti, the father, is sixty- three years. old and is now 
earning $65 per month; that Mariastella Donetti, the mother, is 
fifty-nine years old; that the remaining member of the family is 
John Donetti, a brother of the deceased, twenty-seven years old, 
married and lives with his family at Johnstown, Pa.; that the 
father owns a town property worth |2,000, on which there is a mort- 
gage of |250, and that he owes in addition borrowed money to the 
amount of |450; that the father and mother and the deceased em- 
ploye occupied a portion of one house auid rented the remainder 
for $14 per month, and also receive $8 per month as rent for a 
smaller dwelling, a total of $22 per month. 

Paragraph 7 of Section 307 reads: "If there be neither widow, 
widower, nor children, then to the father and mother, or the sur- 
vivor of them, if dependent to any extent upon the employe for 
g^upport at the time of his death, twenty per centum of wages." The 
only question involved is that of dependency, whether under a fair 
consideration of the facts agreed upon the parents can be held de- 
pendent to any extent, "ftiis Board has repeatedly held that de- 
pendency is solely a question of fact to be determined from all the 
circumstances of the case. In Johnson v. Bethlehem Steel 
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/ 
Ck>mpany, 2 Dept. Reports, page 2181, the rule to be followed is 

ihere laid down and the test of dependency is whether the contribu- 
tions were relied upon by the dependents for their means of living, 
judging this by the financial and social position in life of the de- 
j»endents. 

The facts of this case are in the main similar to the case just cited, 
and we hold that there is no dependency within the meaning of Sec- 
tion 307, and compensation is therefore denied. 



Kelley v. Southern Pennsylvania Traction Co. 
(3 Dept. Reports 14). 

Compensation — Loss of leg— Time wiwn cnmpcnsaiion for such loss begins. 
On April 20, 1916, the claimant was injured by reason of a pole falling upon his 
leg. On July 25, 1916, the leg was amputated. Held, that the 215 week compensa- 
tion period provided in the Act for the loss of a leg should be computed from the 
date of the amputation and not from the day when the injury was sustained. 



OPINION BY COMMISSIONER LEECH— Dec. 26, 1916. 

The claimant was a lineman in the employ of the defendant Com- 
pany on Thursday, April 20, 1916, when a pole fell on him and 
crushed the ligaments of his leg. 

Blood poison developed and on July 25, 1916, the injured leg. 
M as amputated above the knee. The question submitted to the 
Poard is, when does the period of 215 weeks compensation for the 
lobfcj of a leg begin? On the date of the injury, April 20, 1916, or 
on the date of the amputation, July 25, 1916? 

We take it that it is conceded that between April 20, 1916, and 
July 25, 1916, the claimant was totally disabled and of course en- 
titled to 50% of his wages for the whole of this period except the 
first fourteen days. 

The period of permanent partial disability for the loss of a leg, 
215 weeks, would not begin to run until he lost the leg which was 
July 25, 1916. The Board rules that ihe claimant is entitled to 
50% of his wages from the date of the accident, April 20, 1916, to 
July 25, 1916, when he lost his leg, and from that time on 50% of 
Lis wages for the full period of 215 weeks. 



Digitized by 



Google 



301 

Filippi V. Pittslnirjj;h Coal Co. 
(3 Dept. Reports 9). 

Medical, surgical, and hospital services— Employees refusal to accept. 
Per Commissioner Scott: "Employes must accept in good faith the reasonable 
medical services furnished by the employer, and obey all reasonable instructions 
of physicians and hospitals, or they themselvos suffer the serious results which 
their conduct alnie has brought upon them." 



OPINION BY COMMISSIONER SCOTT— Dec. 26, 1016. 

Appeal from decision of Referee Christtey, District No. 8. Claim 
Petition No. 1008. 

The Referee has found that the claimant, while in the course of his 
employment, suffered a somewhat serious injury to his hand, but 
which did not result in such loss of the use of the hand as amounts 
under the terms of the Act to the permanent loss of its use. Upon 
examination of the testimony in the case and an inspection of the 
condition of the claimant's hand as it appeared at the time of the 
liearing of the appeal, we affirm this finding of the Referee relative 
to the present character of the injury. 

It is also apparent to the Board that the claimant has been head- 
strong and wilful and has refused to obey the proper instructions 
of the physicians, who were giving him every attention required by 
the Act. As a result of this course on his part, the testimony shows 
the recovery of the use of his hand has been delayed, and, possibly 
to some extent, his injuries made permanent, which possible condi- 
tion of the hand will be due to his own conduct. Employes must 
accept in good faith the reasonable medical services furnished by 
the employer, and obey all reasonable instructions of physicians and 
hospitals or they themselves suffer the serious results which their 
conduct alone has brought upon them. 

The findings and conclusions of the Referee are affirmed and ap- 
peal dismissed. 
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Galbraith v. Parrish.* 1 

(3 Dept Keports 10). 

Contributory negligence not a defense to a claim for compensation. 
Lack of judgment or even negligence on the part of the injured employe cannot be 
urged successfully against a claim for compensation. 



OPINION BY COMMISSIONER SCOTT— Dec. 26, 1916. 

Appeal from decision of Referee Christley, District No. 8. Claim 
I'etition No. 1232. 

The findings of fact made by the Referee are not questioned in 
this appeal, and they are fully sustained by the testimony. How- 
ever, the Referee's second conclusion of law, which is as follows: 
"That the injury sustained by the claimant on July 17, 1916, in the 
amputation of both feet, was such violence to the physical structure 
of the body, as contemplate^ in Section 306 of Article III of the 
Workmen's Compensation Act of 1915, and were sustained while the 
claimant was actually engaged in the furtherance of the affairs and 
business of his employer, the defendant,'' is appealed from as error, 
as is also that part of the Referee's fourth conclusion of law, where 
it is held that the claimant is entitled to compensation for a period 
of five hundred weeks, beginning July 31, 1916, and medical, surgical 
and hospital expenses not to exceed |75. This employe was under 
iage and possibly did not use the prudence which he should have 
used in attempting to cross a railroad track between moving freight 
cars, ibut since both the claimant and defendant in this case are 
within the terms of the presumed agreement provided for in Article 
III, the lack of judgment or even negligence of either party is not 
material and we cannot say that at the time the employe was injured 
he was not then in the pursuance of a good faith intention to further 
the business affairs of his employer. We, therefore, affirm the con- 
clusions of law as applied to the facts of the case. 

The claimant has presented his petition by his mother, asking 
for a hearing de novo for the purpose as stated in his petition of 
showing that "there had always been a standing order from the 
employer to his employes in the plant, that when there were no 
small milk cans in or about the plant suitable for delivering milk 
or cream the employe whose duty it was to make the delivery 
should act on his own initiative and obtain a milk can from the 
nearest company," but the view which we have taken of the purport 
of the testimony and the law applicable thereto, make it unnecessary 
that such testimony, if available, need be produced. 

The appeal is, therefore, dismissed. 

♦See page 308 Cases Appealed to Courts. Digitized by <^0 Ogle"' "^ 
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Holsinger v. American Steel Foundries Co. 
(3Dept. Reports 13). 

Death — Connection with accident— Delerium' tremens brought on hy shock. 
The dependents of an iemploye who died from delirium tremens resulting from the 
shock of an accidental injury and not from alcoholism, are entitled to compensa- 
tion. 



OPINION BY COMMISSIONER SCOTT— Dec. 26, 1916. 

This case comes before the Board on a petition to determine the 
compensation due upon a statement of facts agreed upon between 
the parties. 

The claimant's husband, John B. Holsinger, met with an accident 
at the plant of the defendant located in Pittsburgh, while in the 
course of his employment November 9, 1916. The deceased employe 
fe'l from a ladder while attempting to screw down the cover of a 
grease cup on a shaft, fracturing his left arm above the elbow. 

On November 11, 1916, he was attacked by delirium tremens, 
which attack followed the shock produced by the injury sustained, 
and had no relation to alcoholism. During the deceased employe's 
delirium the bandages and plaster cast on the fractured arm were 
torn off. His temperature rose to 106 degrees and the employe 
died November 13, 1916, as a result of the delirium tremens con- 
sequent upon the shock following the injury. 

Under these admitted facts we hold that the dependents are en- 
(itled to compensation under Section 307 as the injury and resultant 
death are within the provisions of this section. We also find from 
the agreed facts the dependents are the widow, the claimant, and 
Charles Holsinger, a son born April 18, 1905, being ten years, six 
months and twenty-five days old November 13, 1916, the date of his 
father's death. The average weekly wages of the employe were $22.40 
or in excess of |20 per week, cost of funeral expenses f 150 not paid 
by the employer. 

Compensation is awarded to Elizabeth flolsinger for the use of 
herself and child, in the sum of ?9 per week for three hundred 
(300) weeks from November 13, 1916, payable as the deceased em- 
ploye's wages were paid, unless the widow re-marry or the dependents 
die in the meantime. The employer is also directed to pay to the 
dependent widow the sum of $100, being the reasonable expenses of 
the last sickness and burial, and it is suggested that the parties pre- 
pare and file their agreement in conformity with this opinion. 
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Dusza ih PI. C. Frick Col:e Co. 
(3 Dept. Reports 76). 

Death — Apportionment of compensation between non-resident and resident alien 

children . 
An employe, killed in the course of his employment, left to survive him two child- 
ren, the eldest aged nine, resident in the United States, the younger aged five, a 
non-resident alien. Held, that the resident child should receive, through her 
guardian, the sum of $100' to defray the expenses of the last sickness and burial of 
the deceased, or so much of such sum as may be necessary for that purpose, and, 
also, for her own use, one-half of 25 per cent of the average weekly earnings of the 
deceased until she should arrive at the age of sixteen; that the non-resident alien 
child should receive two-thirds of one-half of 25 per cent, of the average weekly 
earnings of the deceased until her sister shall have arrived at the age of sixteen, 
after which date and until she herself arrives at the age of sixteen, two-thirds of 
25 per cent, of the deceased's average weekly earnings. 



OPINION BY COMMISSIONER LEECH. 
The facts agreed upon are as follows: 

Dusza, the deceased, was instantly killed October 2, 1916, 
while in the course of his employment by the defendant com- 
pany, leaving to survive him two daughters who were de- 
pendent upon him, Margaret Dusza, born December 27, 1907, 
and Therese Dusza, age five years, whose date of birth is un- 
known. Margaret resides with her grandparents at Alicia, 
Pennsylvania, and Therese is living with one, Louis Drotos, 
at Diosgyor, Hungary. 

The weekly wages of the deceased at the time of the acci- 
dent were |15.68. 

Since one of the dependents is a resident of the United States 
and the other a non-resident alien, a question has arisen, as to what 
compensation should be awarded to each of these dependents, under 
the circumstances. The Act directs that non-resident dependents, 
widows and children, shall receive two-thirds of the amounts pro- 
vided in the schedule for residents. 

Under the facts agreed upon, which are adopted by the Board, 
and the law applicable thereto, the following award is made: 

The defendant company shall pay to the guardian of Margaret 
Dusza, the sum of $100 to defray the expenses of the last sickness 
and burial, or so much thereof as may be necessary to cover these 
expenses, and shall pay to the guardian of Margaret Dusza one- 
half of 25% of 115.68 or |1.96 per week, payable semi-monthly, 
from date of the accident, October 2, 1916, to December 22. 1923, 
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when she shall have attained the age of sixteen ; and to the guardian 
of Therese Dusza two-thirds of this sum, $1.96, op fl.30 2^ per 
week from October 2, 1916, until December 22, 1923, when her sister, 
Margaret, shall have reached the age of sixteen years, after which 
date she will be entitled to receive two-thirds of 25% of f 15.68 or 
$2.61 1-3 per week until she shall have attained the age of sixteen 
years, payable semi-monthly or semi-annually or as may be agreed 
upon as the most economic and safe for transmission to her. 



Beeson v. National Asbestos Co. 
(3 Dept Reports 77). 

Course of employment — Employe not engaged in tlie performance of his duties when 

Injured. 

The claimant had temporarily left his own machine in the defendant's plant and 
was talking to a fellow-employe about some purely personal matter, when his arm 
was accidentally drawn into the fellow-employe's machine and broken. Held, that 
the claimant had sustained un accident in the course of his employment and was 
entitled to compensation. 

Per Commissioner Leech: "The fact that the claimant, during a rest interval, 
was talking to a fellow-employe about a personal matter, does not take him out of 
the course of his employment." 



OPINION BY COMMISSIONER LEECH. 

As we understand this petition, some of the facts being supplied 
by inference, the claimant was on the premises of the employer and 
during his hours of employment, at a moment whilst there was 
nothing for him to do at his own machine as a picker, he was 
standing in front of another machine talking with a fellow employe 
about some purely personal matter when a loop on a spool acci- 
dentally caught the fingers of his le^ hand and drew his arm into 
the machine, breaking it at the wrist, by reason of which injury, 
he was disabled for a period of six weeks and one day; his weekly 
wages at the time of the accident were f 8. 

The fact that the claimant, during a rest interval, was talking to 
a fellow employe about a personal matter does not take him out of 
the course of his employment. 

Under the facts as agreed upon in this case, the Board rules that 
the accident occurred in the course of employment and in addition 
thereto it occurred on the premises of the employer where the 

20 Digitized by <^OOgle 
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presence of the employe was required by the nature of his employ- 
ment and was caused by the operation of the employer's business 
thereon, and therefore makes the following award: 

The defendant company shall pay the medical and hospital ex- 
^.lenses for the first fourteen days, not to exceed f 25 if the operation 
was a minor one, and not to exceed f 75 if it was a major operation, 
and to the claimant or his parents or guardian, if he is a minor, 
the sum of f 5 i)er week for four weeks and one day or a total of 
120.83. 
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CASES AFFIRMED. 



The following cases not appearing in the foregoing reports have been affrmed by 
the Board on the findings of fact and conclusions of law by the Referees: 

Blaydes v. Harrisburg Bag & Box Co., 2 Dept. Reports 2446 (S. O.) 1 Pa. 
W. C. B. 

Oolesgrove v. Seyler, 2 Dept. Reports 2571 (S. C.) 1 Pa. W. C. B. 

Coleman v. I-.amont, 2 Dept. Reports 2571 (S .C.) 1 Pa. W. C. B. 

Fen wick et al. v. McDonald Coal Co., Inc., 2 Dept. Reports 2877 (S. C.) 1 Pa. 
W. C. B. 

Ferrett v. F. Guy Meyers & Co., Inc., 2 Dept. Reports 2877 (S. O.) 1 Pa. 
W. C. B. 

Gallagher v. Harrison Bros. & Co., 2 Dept. Reports 2678 (S. C.) 1 Pa. W. C. B. 

Given v. G. W. McClure Son & Co., 2 Dept. Reports 2943 (S. C.) 1 Pa. W. C. B. 

Hall V. Pittsburgh Coal Co., 2 Dept. Reports 2523 (S. C.) 1 Pa. W- C. B 

Helper v. Crucible Steel Co., 2 Dept. Reports 2523 (S. C.) 1 Pa. W. C. B. 

Horn V. Schliser, 2 Dept. Reports 2570 (S. C.) 1 Pa. W. C. B. 

Intredi v. Duquesne Steel .Foundry Co., 2 Dept. Reports 2876 (S. C.) 1 Pa. 
W. O. B. 

Kenny v. City of Philadelphia, 2 Dept. Reports 2876 (S. C.) 1 Pa. W. C. B. 

Kline v. Curtis & Jones Co., 2 Dept. Reports 2675 (S. C.) 1 Pa. W. C B. 

McCloskey v. Cambria Steel Co., 2 Dept. Reports 2530 (S. C.) 1 Pa. W. C. B. 

Novak V. I^ehigh & Wilkes-Barre Coal Co., 2 Dept. Reports (S. C.) 1 Pa. 
W. C. B. 

Bobbins et al. v. Stone & Webster Eng. Co., 2 Dept. Reports 2527 (S. C.) 1 Pa. 
W. O. B. 

Tranquillo v. F. Guy Meyers & Co., Inc., 2 Dept. Reports 2878 (S. C.) 1 Pa. 
W. C. B. 

Wassick v. MeKeesport Tin Plate Co., 2 Dept. Reports 2792 (S. C.) 1 Pa. 
W. C. B. 
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CASES OF YEAR 1916 APPEALED TO COURTS. 



BOTIO V. W. C. HAMILTON & yuNlS. 

Appeal taken to Commuu Pieu8 Court No. 4, Philadelphia County, Sept. 

Term, 1^16, No. 3555. 

Dec. 1, lylti. Appeal Dismissed. Finletter, J. 

BOLDEN V. GRIER. 

Appeal taken to Court of Common Pleas No. 2 of Philadelphia County, Dec. 
Terra, 1916, No. 1475. Appeal quashed. Brown, C. J. 

CALDEUWUOD v. CITY OF ALTOONA. 

Appeal tal^en to Court of Common Pleas of Blair County, June Term, 1916, 

No. 18. 

Dec. 22, 1916. Appeal dismissed. Baldrige, P. J. 

CONRAD V. PHILADELPHIA & READING RAILWAY CO. 

Appeal taken to Court of Common Pleas No. 2 of Philadelphia County, Sept. 
Term, 1916, No. 2763. 

DUFFET V. ABBOT^r. 

Appeal taken to Court of Common Pleas of Allegheny County, June Term, 
May 4, 1917. Appeal dismissed. ^ Davis, J. 

Nov. 9, 1917. Order to withdraw appeal filed. 

EQUI V. KOELLE-SPETH CO. 

Appeal taken to Court of Common Pleas No. 4, of Philadelphia County, June 

Term, 1916, No. 1131. 

Jan. 4, 1917. Appeal sustained; Judgment entered for Deft. 

Audenried, P. J. 

FENwicK V. McDonald coal co. 

Appeal taken to Court of Common Pleas of Allegheny County, Jan. Term, 
1917, No. 2104. 

GALBRAITH v. PARRISH. 

Appeal taken to the Court of Common Pleas of Allegheny County, April Term, 

1917, No. 152. 

June 7, 1917. Appeal dismissed. By the Court. 

HALL V. PITTSBURGH COAL CO. 

Appeal taken to Court of Common Pleas of Allegheny County, Jan. Term, 

1917, No. 1154. 

Jan. 10, 1916. ^PPeal dismissed. Macfarlane, J. 

HIGGINS V. LEHIGH COAL & NAVIGATION CO. 

Appeal taken to Court of Common Pleas of Schuylkill County, Nov. Term, 
1916, No. 464. 

HOAGLAND v. BERWIND-WHITE COAL MINING CO. 

Appeal taken to Court of Common Pleas of Somerset County, Dec. Term, 

1916, No. 239. 

Jan. 22, 1917, Appeal dismissed. Ruppel, P. J. 

IRVIN V. FROST. 

Appeal taken to Court of Common Pleas No. 3, of Philadelphia County, Sept. 
Term, 1916, No. 111. 

Sept. 29, 1916, Appeal Dismissed. Ferguson, J. 

Appeal taken to Superior Court of Pa., Oct. Term, 1917, No. 114. 
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KARPATI V. CAMBRIA STKEL COMPANY. 

Appeal taken to Court of Common Pleas of Cambria County, Dec. Term, 

1916, No. 470. • 

Feb. 14, 1917. Appeal dismissed, Stephens, P. J. 

KELLER V. AUBREY ICE CO. 

Appeal taken to Court of Common Pleas No. 3, of Philadelphia County, Dec. 

Term, 1916, No. 1542. 

March 1, 1917. Appeal dismissed. 

LYNN V. PENNSYLVANIA RAILROAD CO. 

Appeal taken to Court of Common Pleas of Blair County, June Term, 1916, 
- No. 5. 

Oct. 20, 1916. Appeal quashed. Baldridge, J. 

McMANUS V. WINTER GARDEN CO. 

Appeal taken to Court of Common Pleas, Allegheny County, Oct. Term, 1916. 
July 6, 1917. Decisions affirmed, but modifications ordered. Ford, J. 

MARSH V. GRONER. 

Appeal taken to Court of Common Pleas of Northampton County, Sept Term, 

1916, No. 80. 

Oct. 16, 1916, Award of Board set aside. McKean, J. 

Appeal taken to Supreme Court of Pa. Term. 

Appeal dismissed. McKean, J. 

MAYER V. POLLOCK. 

Appeal taken to Court of Common Pleas of Cambria County, Sept. Term, 

1916, No. 397. 

MORRELL V. DREHMAN PAVING CO. 

Appeal taken to Court of Common Pleas No. 1 of Philadelphia County, 
December Term, 1916, No. 1080. 

NEARY V. PHILADELPHIA COAL & IRON CO. 

Appeal taken to Court of Common Pleas of Schuylkill County, September 

Term, 1916, No. 191. 

March 21, 1917. Appeal dismissed. Johnson, P. J. 

0*SHAUGNESSY v. THE DRAVp CONTRACTING CO. 

Appeal taken to Court of Common Pleas of Allegheny County, April Term, 

1917, No. 98. 

May 25, 1917. Exceptions sustained and case referred back to Board. Ford, J. 

POLUSKIEWICZ V. PHILADELPHIA & READING COAL & IRON CO. 

Appeal taken to Court of Common Pleas of Schuylkill County, July Term, 
1916, No. 319. 

No. 13, 1916. Appeal dismissed. Bechtel, P. J. 

Appeal taken to Supreme Court of Penna. Jan. Term, 1916. No. 372. 
Appeal dismissed. By the Court 

REINHARD v. EGYPT SILK MILLS CORP. 

Appeal taken to Court of Common Pleas of Lehigh County, Jan. Term, 1917, 

No. 1. 

March 19, 1917. Appeal dismissed. Groman, P. J. 

REITMYER v. LEHIGH VALLEY COAL COMPANY. 

Appeal taken to Court of Common Pleas of Schuylkill County, Sept. Term, 
1916. No. 2OT. Digitized by i^OOgle 
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ROBBINS, et al. v. STONE & WEBSTER ENGINEERING CORP. 

Appeal taken to Court of Common Pleas of Lawrence County, Dec. Term, 

1916, No. 82. ^ 

ROLLER V. DREUDING. 

Appeal taken to Court of Common Pleas No. 4, Philadelphia County, June 

Term, 1916, No. 1628. 

Jan. 4, 1917. Appeal Dismissed. Audenried, P. J. 

SMITH V. GENERAL CRUSHED STONE CO. 

Appeal taken to Court of Common Pleas of Luzerne County, June Term, 1916, 
No. 768. 

SMITH V. PITTSBURGH COAL COMPANY. 

Appeal taken to Court of Common Pleas of Allegheny County. 

March 21, 1917. Appeal dismissed. Shafer, P. J. 

SPADEA V. JOHN GOLL & COMPANY. 

Appeal taken to Court of Common Pleas of Cambria County. 

SHIPE V. CHARLES & CHESTER REED. 

Appeal taken to Court of Common Pleas of Allegheny County, Jan. Term, 

1917, No. 2003. 

Feb. 17, 1917. Appeal dismissed. Shafer, P. J. 

VARGA V. CARNEGIE STEEL CO. 

Appeal taken to Court of Common Pleas of Allegheny County, Jan. Term, 

1917, No. 1161. 

May 4, 1917. Appeal dismissed. Davis, J. 

WASSICK V. McKEESPORT TIN PI^TE CO. 

Appeal taken to Court of Common Pleas of Allegheny County, Jan. Term, 

1917, No. 2071. 

April 20, 1917. Appeal dismissed. Davis, J. 

WATSON V. PITTSBURGH COAL CO. 

Appeal taken to Court of Common Pleas of Allegheny County, Jan. Term, 

1917, No. 2269. 

April 26, 1917. Appeal dismissed. Davis, J. 
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INDEX. 



ACCIDENT. (See Course of Employment, Death, ICvidence, Injury by Accident. 
Use of member, Loss of. Physical Condition). 

1. As to what constitutes an accident, 37, 63, 71, 88, 136, 159, 161, 204, 293. 

2. As distinguished from occupational disease (See occupational disease), 35-86. 

ACCIDENT AND DEATH, CONNECTION BETWEEN. (See Death). 

ACCIDENT AND SUBSEQUENT DISABILITY, CONNECTION BETWEEN. 
(See Disability). 

ADVANCE PAYMENTS ON ACCOUNT OF COMPENSATION. (See Compen- 
sation) . 

AGGRAVATION BY ACCIDENT OF PRE-EXISTING DISEASE. (See Physical 
Condition) . 

AGREED FACTS, PETITION FOR DETERMINATION OF COMPENSATION. 

(See Practice 3) . 

AGREEMENT BETWEEN PARTIES SUBSEQUENT TO ACCIDENT. 

1. As to the making and changing of such agreements, 179. 

2. As to the power of the Board to supervise the same, 179. 

3. As to what agreements the Board can approve, 202. 

AMOUNT OF COMPENSATION DUE. (See Compensation). 

APPEAL. (See Hearing de novo. Award, Compensation). 

APPROVAL BY BOARD OF AGREEMENTS BETWEEN PARTIES. (See 
Agreements between parties subsequent to accident). 

ARISING OUT OF EMPLOYMENT. (See Course of Employment). 

AWARD. Modification or termination thereof on appeal to Board, 90, 247, 278. 

BURDEN OF PROOF. (See Evidence). ^ 

1. Establishing a claim for compensation, 125, 147, 225. 

2. Deduction from earnings for supplies furnished. 111, 153. 

3. When the injured employe has refused reasonable medical, surgical or 
hospital services, 90, 215, 220. 

4. When employer offers as a defense that the employe was engaged in inter^ 
state commerce when injured, 224. 

BURIAL EXPENSES. (See Medical, Surgical and Hospital Services). 

BUSINESS, WHEN EMPLOYER IS ENGAGED IN, 48. 

CASUAL EMPLOYMENT. 
Definition of term, 48. 

CAUSE OF INJURY. (See Accident). 
Not within control of employer, 37. 



CHILDREN, CLAIMS OF. (See Compensation: Dependency). 

(311) 
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CLAIM FOR COMPENSATION, ESTABLISHING. (See Accident, Burden v>t- 
Proof, Death, Dependency). 

COMMUTATION OF COMPENSATION PAYMENTS, i29. 

COMPENSATION. (See Commutation of Compensation Payments, Disability, 
Wages). 

1. Commutation of amount due, 36, 153, 264, 300. 

2. As to claims of children of deceased employe, 144, 248, 304. 

3. As to claims of widow and children, 144, 199. 

4. The effect upon dependents right to compensation of a refusal by an 
employe to accept reasonable medical, surgical or hospital services, 215, 220. 

When an employe is permanently partially disabled, 42, 202, 230, 234. 
Advance payment, 115, 118, 264. 

When claimant suffers loss of member and is also otherwise disabled, 267. 
As to claims of non-resident aliens other than widows and children, 274. 
Payments in excess of compensation due, 18. 

COMPENSATION AGREEMENTS. (See Practice; See Evidence). 

COMPROMISE OF CLAIM. (See Agreements Between Parties Subsequent to 
Accident), 179. 

COMPUTATION OF COMPENSATION. (See Compensation). 

CONDITION OF EMPLOYER'S PREMISES, WHEN ACCIDENT DUE TO. 

(See Premises of Employer, Injury upon). 

CONNECTION BETWEEN ACCIDENT AND DEATH. (See Death). 

CONNECTION BETWEEN ACCIDENT AND SUBSEQUENT DISABILITY. 

(See Disability). 

CONSTABLE. (See Employe). 

CONSTITUTIONALITY OF WORKMEN'S COMPENSATION ACT OF 1915, 136. 

CONTINUATION OF EMPIX)YMENT AFTER ACTUAL DUTIES HAVE 
BEEN PERFORMED. (See Presumption). 

CONTRACT OF HIRING. (See Employment). 

CONTRIBUTORY NEGLIGENCE, 37, 63, 237, 286, 288, 302. 

CORRECTION OF ERRORS IN COMPENSATION AGREEMENTS. (See 
Practice) . 

COST OF MEDICAL, SURGICAL AND HOSPITAL SERVICES, RIGHT OF 
EMPLOYE TO RECOVER SAME FROM EMPrX)YER. (See Medical, 
Surgical and Hospital Services). 

COSTS. Rules as to disposition of, 218,247. 

COURSE OF EMPLOYMENT. (See Premises of Employer, Injury Upon. 

Employment, Presumption. Place of Accident, 17, 22, 25, 81, 95, 108, 159, 

179, 272, 114, 243. 
Accidents sustained "in the course of employement" to be distinguished from 

those "arising out of employment," 151, 204. 
Sportive acts and "horse play," 151. 
Employe not engaged in the performance of his duties when injured, 257, 275 

719, 305. 
When employe is a trespasser, 214, 287. 

When an employe is violating a statute when injured, 288. ^~> i 

Altercations between parties respecting the work in which they are engaged, 283. 
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CREDIBILITY OF WITNESSES. iSee Evidence). 

DATE FROM WHICH COMPENSATION IS COMPUTED. (See Compensation). 

DEATH. (See Dependency). 

Connection wi«i accident, 83, 125, 140, 223, 235, 237, 303. 

DEDUCTION OF COST OF SUPPLIES IN COMPUTING C0:MPENSATI0N. 
(See Wages, Burden of Proof). 

DENTAL SERVICES. (See Medical, Surgical and Hospital Services), 18. 

DEPENDENCY. (See Evidence, Compensation). 

1. A question of fact, 106, 210. 

2. Must be established by suflScient and competent evidence, 224, 227. 

3. Wife Hving apart from husband at the time of his death, 45, 210, 249, 261. 

4. Parent upon child, 72, 74, 106, 206, 213, 274, 286, 298. 

5. Children over sixteen years, 26. 

DEPENDENT'S RIGHT TO COMPENSATION, AS AFFECTED BY DE- 
CEASED'S REFUSAL TO ACCEPT REASONABLE MEDICAL, SUR- 
GICAL OR HOSPITAL SERVICES. (See Compensation, 4). 

DISABILITY. (See Compensation, 5). 

1. Connection between the accident and subsequent disability, 128. 

2. Total disability, 123, 201. 

DISEASE CONTRACTED IN COURSE OF EMPrX)YMENT. (See Accident, 
Occuptational Disease) . 
Where there is no cut or wound, 27). 

DISOBEDIENCE OF RULES OF EMPLOYER BY EMPLOYE. (See Rules of 
employer) . 

DUTIES, EMPLOYE NOT ENGAGED IN PERFORMANCE OF, WHEIJ IN- 
JURED. (See Course of Employment, 4). 

EARNINGS. (See Wages). 

EMPLOYE. 

1. As to who are employes, 136, 227, 230. 

2. As distinguished from an independent contractor. (See Independent Con- 
tractor) . 

EMPLOYMENT. (See Course of Employment; Presumption). 

1. When employe regarded as engaged in after working hours, 95. 

2. As to contract of employment, 44. 

EVIDENCE. (See Burden of Proof, Death, Dependency, Hearing de novo). 

1. Findings of fact by Referee, 43, 44, 83, 102, 147, 213, 240, 254, 257, 275. 

2. As to establishing the fact that there was an accident, 100, 133, 136, 195, 
237, 239, 296, 225. 

3. Hearsay testimony. (See above, 2), 179. 

4. Preponderance of testimony, 227. 

5. On application for review of compensation agreement, 297. 

EYE, PARTIAL LOSS OF. (See Compensation, 5). 

EXAMINATION BY PHYSICIAN. 

Refusal by claimant to submit to examination by impartial physician, 146. 
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EXCEPTIONS. (See Practice). 

EXPENSE OF THE LAST SICKNESS AND BURIAL. (See Medical, Surgical 
and Hospital Services, 5). 

FINDINGS OF FACT. (See Evidence). 

FINGER, LOSS OF. (See Use of Member, Loss of). 

FOREIGN CLAIMANTS. (See Compensation). 

FOURTEEN DAY WAITING PERIOD, WHEN BEGINS. (See Medical, 
Surgical and Hospital Services, 2). 

FROST BITE. (See Accident). 

FURTHERANCE OF BUSINESS OF EMPLOYER. (See Course of Employmen :) 

GAS POISONING. (See Accident) . 

HAND, LOSS OF USE OF. (See Use of Member, Loss of). 

HEALTH OF EMPLOYE, PRIOR TO ACCIDENT. (See Physical Condition of 
Employe) . 

HEARING DE NOVO. 

1. When it will be granted, 21, 75, 179, 225, 271, 286. 

2. As to evidence before Board on argument of appeal, 296. 

HEARSAY EVIDENCE. (See Evidence). 

HERNIA. (See Accident, Contributory Negligence, Physical Condition of EJmploye). 

"HORSE PLAY" AND SPORTIVE ACTS. (See Course of Employment, 3). 

HUSBAND AND WIFE. (See Dependency). 

INDEPENDENT CONTRACTOR. 

'As Distinguished from an Employe, 33, 81. 

INJURY BY AN ACCIDENT. (See Accident, Death), 76, 195, 252, 254. 

INJURY BY THIRD PARTY. (See Third Party). * 

INJURY UPON PREMISES OF EMPLOYER. (See Course of Employment), 
(Premises of Employer, Injury upon). 

INJURY WHEN EMPLOYE NOT ACTUALLY ENGAGED IN THE PER- 
FORMANCE OF HIS DUTIES. (See Course of Employment). 

INSURANCE CARRIER, WHEN A HEARING DE NOVO WILL BE GRANT- 
ED ON ITS APPLICATION. (See Hearing de novo). 

INTER-STATE COMMERCE. (See Burden of Proof, 4; Jurisdiction). 

When offered as a defense against liability under the Wortcmen's Compensa- 
tion Act, 224. 

INTOXICATION. (See Self Inflicted Injury). 

As a defense to a claim for compensation, 259. 

JURISDICTION. 

When employe was engaged in inter-state commerce when injured, 165. 

LAST SICKNESS AND BURIAL EXPENSES. (See Medical, Surgical and 
Hospital Services, 5). . 
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LAW, VIOLATION OF, AS AFFECTING COMPENSATION. (See Course 
of Employment, 6) . 

LIABILITY OF EMPLOYER FOR MEDICAL, SURGICAL AND HOSPITAL 
SERVICES IN CASE OF DEATH OF EMPIX)YE FROM ACCIDENT. 

(See Medical, Surgical and Hospital Services, 5). 

LIGHTNING STROKE. (See Accident). 

LOSS OF TWO OR MORE MEMBERS. (See DisabUity). 

LOSS OF USE OF MEMBER. (See Use of Member, Loss of). 

MARRIAGE. (See Dependency). 

MEDICAL EXAMINATION. 

When employe is required to submit, 234. 

MEDICAL, SURGICAL AND HOSPITAL SERVICES. (See Operation, Burden 
of Proof, 3). 

1. Refusal to accept or obey by employe, 90, 131, 220, 245, 301, 215. 

2. When fourteen day period begins, 19. 

3. Dental Services, 18. 

4. When the services offered are reasonable, 90, 245. 

6. As to liability of employer in case of death, 157, 241. 
6. As to employe procuring the same and recovering the cost from the 
employer, 195, 200. 

MEMBER, LOSS OF. (See Disability, Use of Member, Loss of, (Compensation, 7). 

MODIFICATION OR TERMINATION OF AGREEMENT OR AWARD. (See 
Award, Practice, 5). 

NEGLIGENCE OF EMPLOYE. (See Contributory Negligence). 

OCCUPATIONAL DISEASE. (See Accident 2), 80, 35. 

OPERATION. Obligation of employe to suhmit thereto, 216. 

OPERATION OF EMPIX)YER'S BUSINESS UPON PREMISES, WHEN AC- 
CIDENT IS DUE TO. (See Premises of Employer, Injury Upon, 1). 

ORDERS FROM EMPLOYER, ABSENCE OF. (See Course of Employment, 1; 
Rules of Employer). 

PARENT AND CHILD. (See Dependency). 

PARTIAL LOSS OF USE OF MEMBER. (See Compensation, 5; Use of Member, 
Loss of). 

PERMANENT PARTIAL DISABILITY. (See Compensation, 5). 

PETITION FOR DETERMINATION OF COMPENSATION ON AGREED 
FACTS. (See Prectice, 5). 

PHYSICAL CONDITION OF EMPLOYE. (See Accident). 
Prior to Accident, 31, 63, 83, 136, 161, 232, 263, 294. 

PrxA.CE OF ACCIDENT. (See Course of Employment, 1; Premises of Employer, 
Injury upon. Accident). 

PRACTICE. (See Evidence). 

1. Subrogation under section 319-118. 

2. As to filing exceptions, 210. 



Digitized by 



Google 



31G 

3. Petition for detormiuation of compensation on agreed facts, 256. 

4. Modification oi- termination of agreement or award, 278. 

5. As to correction of errors in compensation agreement, 297. 

PRE-EXISTING DISEASE, AGGRAVATION OF, BY ACCIDENT. (See Physi- 
cal Condition of Employe). 

PREMISES OF EMPLOYER, INJURY UPON. (See Course of Employment). 

1. The condition of the premises or the operation of the employer's business 
thereon, 28, 29, 108, 114, 243, 248, 81, 305. 

2. When presence of employe not required by nature of employment, 30. 

3. "Premises" as distinguished from "Property" of employer, 271. 

PREPONDERANCE OF TESTIMONY. (See Evidence). 

PRESENCE OF EMPLOYE OR EMPLOYER'S PREMISES NOT REQUIRED 
BY NATURE OF EMPLOYMENT. (See Premises of Employer, Injury 
Upon, 2). 

PRESUMPTION. 

As to employment continuing after usual duties of employe have been per- 
formed, 22. 

REASONABLE MEDICAL, SURGICAL AND HOSPITAL SERVICES. (See 
Medical, Surgical and Hospital Services, 4). 

RECKLESS INDIFFERENCE TO DANGER. (See Contributory Negligence). 
RECORD, DIMINUTION OF. (See- Hearing de novo). 

REFUSAL TO ACCEPT MEDICAL, SURGICAL AND HOSPITAL SERVICES. 
(See Burden of Proof, 3; Medical, Surgical and Hospital Services). 

REFUSAL TO BE EXAMINED BY PHYSICIAN... (See Examination by 
Physician) . 

RELEASE BY EMPIX)YE TO THIRD PARTY, VALIDITY OF. (See Subroga- 
tioh Under Section 319). 

REVIEW OF COMPENSATION AGREEMENT. (See Evidence, 5). 

RIGHT TO COMPENSATION. (See Compensation; Course of Employment; 
Dependency; Physical Condition of Employe; Premises of Employer, Injury 
upon ; Rules of Employer) . 

RULES OF EMPLOYER. (See Orders from Employer, absence of, disobedience 
of, by employe, 97, 23). 

RUPTURE. (See Accident; Contributory Negligence; Physical Condition of 
Employe) . 

SELF-INFLICTED INJURY. 

As to what constitutes self-inflicted injury, 259-288. 

SETTLEMENT WITH THIRD PARTY. (See Third Party). 

SPORTIVE ACTS AND "HORSE PLAY." (See Course of Employment, 3). 

SUBMISSION TO MEDICAL EXAMINATION. (See Medical Examination). 

SUBMISSION OF EMPLOYE TO OPERATION. (See Operation). 

SUBROGATION PRACTICE. (See Practice) . 
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SUPERVISION OF AGREEMENTS BETWEEN EMPLOYER AND EMPLOYE 
UNDER THE ACT. (See Agreements Between Parties Subsequent to 
A,ccident) . 

SUPPLIES, DEDUCTION OP COST OF FROM GROSS EARNINGS. (See 
Burden of Proof, 2; Wages). 

SURGICAL SERVICES. (See Medical, Surgical and Hospital Services). 

SUSPENSION OF COMPENSATION PAYMENTS. (See Awards, Practice, 4). 

THIRD I^ARTY. As to settlement for injury by third party. (See Compensation, 
6). Injury to employe by third party, 115, 118. 

TIME FOR WHICH COMPENSATION IS COUNTED. (See Compensation). 

TOTAL DISABILITY. (See Disability). 

TRESPASSER, WHEN EMPLOYE IS SO REGARDED. (See Course of Em- 
ployment, 5). 

USE OP MEMBER, LOSS OF. (See Disability). 

1. A Question of fact, 123, 256. 

2. Hand, 102, 234, 242, 201. 

VIOLENCE TO THE PHYSICAL STRUCTURE OF THE BODY. (See Accident) . 

WAGES. (See Burden of Proof, 2). 

Computation of wages. 111, 153, 157, 230, 251. 

WAGES, PAYMENT OF DURING DISABILITY. (See Compensation, 9). 

WAITING PERIOD OF FOURTEEN DAYS, WHEN IT BEGINS. (See Medi- 
cal, Surgical and Hospital Services, 2). 

WIDOW. (See Compensation; Dependency). 

WITNESSES, CREDIBILITY OF. (See Evidence). 
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